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8:00 a.m. – 8:30 a.m.
Registration and Check-in

8:30 a.m. – 9:30 a.m.
Agreements of Sale
Andrew P. Taylor, Esquire
Copeland Taylor, LLC

 9:30 a.m. – 10:15 a.m.
Title Searches
George J. Danneman, Esquire
The Danneman Firm, LLC
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Brian F. Funk, Esquire
Brian Frederick Funk, P.A.
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Real Estate Settlements
Deborah J. Galonsky, Esquire
Giordano Delcollo Werb & Gagne LLC

 2:00 p.m. – 2:15 p.m.  |  Break
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Charles Slanina, Esquire
Finger and Slanina, LLC
William Patrick Brady, Esquire
The Brady Law Firm, P.A.
Kathleen M. Vavala, Esquire
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David A. White, Esquire
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Jenna L. Stayton, Esquire
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3:30 p.m. – 4:00 p.m.
Liens on Real Estate
Thomas P. Carney, Esquire
T. Carney Sussex Law, LLC

MODERATOR
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CLE is a HYBRID CLE. You may register for this event as a live participant or by Zoom. Even if you register as a live participant, you will receive a 
Zoom link by email immediately which you may disregard if not attending by Zoom. (Check spam folders if you do not.) If you are going to attend 
the live session, you will report to the venue and check in.  Only live attendees will receive live CLE credits after 12/31/2021.

REGISTRATION INFORMATION AND RATES
This CLE will be conducted live and via Zoom. To register, visit www.dsba.org/cle and select this seminar, choosing whether you wish to attend 
live or by Zoom.  If registering for EITHER method, you will receive an email back from Zoom immediately providing you with the correct login 
information. If attending by zoom and you do not receive this email, contact DSBA via email: reception@dsba.org. The Supreme Court of the State 
of Delaware Commission on Continuing Legal Education cannot accept phone conferencing only. You must attend through a device that allows 
DSBA to obtain your Bar ID in order to receive CLE Credit. Your attendance will be automatically monitored beginning at the scheduled start time 
and will be completed when the CLE has ended. If you enter or leave the seminar after or before the scheduled start /end time, you will receive 
credit only for the time you attended. Your

CLE credits will be submitted to the Delaware and Pennsylvania Commissions on CLE, as usual. Naturally, if you attend the seminar live, you must 
sign in and we will use your attendance as the means for reporting the live credit.

COVID-19 POLICY: The DSBA requires that everyone, including speakers and attendees, must be fully vaccinated against COVID-19 to 
attend live CLE events. In addition, all participants and attendees, regardless of COVID-19 vaccination status, must wear masks except when 
presenting, eating, or drinking.
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 BIOGRAPHICAL SKETCH 

 

  ANDREW P. TAYLOR, ESQ. 

Copeland Taylor, LLC 

andy@copelandtaylor.com    (302) 281-5547(w)  (302) 598-4412(c)  

 

Mr. Taylor is a manager Attorney with the firm of Copeland Taylor, LLC.   He is a 

graduate of The Dickinson School of Law and the University of Delaware.   He is admitted to 

practice in Delaware and Pennsylvania.  He was the 1994-96 Chairman of the Real and Personal 

Property Section of the Delaware State Bar Association.  For the years 1987-2021, Mr. Taylor has 

been named in Woodward/White's Directory as one of the Best Lawyers in America in the Real 

Estate field.  He has been recognized by Martindale-Hubbell with their top rating of AV.  In 1991 

he was a consultant to the Delaware Human Relations Commission responsible for re-writing 

Delaware's Fair Housing Act and Regulations enacted in 1992.  He is the Legal Counsel for the 

Delaware Association of REALTORS® and The New Castle County Board of REALTORS®.   

He is a Corporator and Director of Artisans' Bank and a past President of the Board of Trustees of 

The Independence School.  He is an assistant Scoutmaster for Boy Scout Troop 2 and from 2008 – 

2018 was mentor in aluminum welding for the FIRST MOE365 robotics team.  He is also a former 

board member and current volunteer for Family Promise of Northern New Castle County, Inc. 

providing housing and services for families experiencing homelessness.  Mr. Taylor is a member 

of St. James Episcopal Church and the Committee of 100. He also lectures and teaches extensively 

to real estate brokers and salespeople in the field of Real Estate Law and in 1994 was the recipient 

of the Education Award from the New Castle County Board of Realtors®. In 2017 he received the 

President’s Award from the Delaware Association of Realtors® and in 2021 received the Affiliate 

of the Year award from New Castle County Board of Realtors® in recognition of his work keeping 

real estate brokerage open safely during the COVID State of Emergency in Delaware.  Mr. Taylor 

was an expert witness in the Mid-Atlantic Settlement Services case before the Board on the 

Unauthorized Practice of Law of the Supreme Court of the State of Delaware.  He has also been 

recognized in Delaware Today magazine as one of the top real estate lawyers in Delaware most 

recently in 2021.  

Primarily responsible for drafting the following legislation or regulations: 

1. Delaware’s original agency disclosure statute. 

2. Psychologically Impacted Properties section, 1991 

3. Buyer Property Protection Act and first Seller’s Disclosure of Real Property Condition Report 

Form. 



 

 

4. Delaware Fair Housing Act 1992. 

5. Delaware Agency statute, 2007 and Consumer Information Statements.  

6. Amendments to Delaware Agency Statute 2008.  

7. Provided substantial comments to DeREC for revisions to Seller’s Disclosure form. 2008 

8. Provided comments to re-write of Delaware Landlord Tenant Code.  

9. Substantial assistance on revisions to Licensing Act Real Estate Brokers 2008-11    

10. Assisted with amendments to DUCIOA 09 &10 & drafted Resale Certification Form 2009 

11. Statute prohibiting Private Transfer Fees in DE. 2010 

12. Assisted with revisions to DeREC Rules & Regs. and education rules  2011-2012    

13.  Assisted with revisions to CIS forms 2011-2012 

14. Commercial Broker’s Lien Statute 2013 

15. Amendment to Buyer Property Protection Act to add form for vacant land. 2016 

16. Amendment to Source of Income in Fair Housing to clarify effect on Landlords 2016. 

17. 2017 Assisted with revisions to Real Estate Commission Regulations and Seller’s               

       Disclosure forms.  

18. 2017 Assisted to delay increase in State Realty Transfer Tax.  

19. 2018 amendment to State Transfer tax for first time buyers.  

19. Assisted with revisions to form 5403. 

20. 2018-2020 Assisted with revisions to DeREC regulations.  

21. 2019 wrote Delaware statute to exempt real estate agents from municipal business licenses. 

22. 2017-19 Assisted with amendments to DE law on Solar panels and deed restrictions.  

23. 2019 Assisted with amendments to statute on form 5403 concerning non-resident sellers of 

      multiple properties, such as builders.  

24. 2020.3 appointed as the person to negotiate with the Executive branch for what activities of 

real estate agents are allowable during the COVID-19 State of Emergency in Delaware.   

 

                       



Common Interest Communities in Delaware
Under DUCIOA Title 25 Ch. 81

Residential

Non-residential (Commercial) Not subject to DUCIOA unless the 
declaration  otherwise provides all or only identified sections apply. 
For mixed use (residential & non-residential ) Not subject to DUCIOA 
unless the residential would be a common interest community 
without the non-residential, or the declaration provides for DUCIOA 
to apply.

Continuing  Care  Facilities governed by Delaware Life Care Registration 
Act ( Title 18 Ch 46) created before 9/30/09 are Not covered by DUCIOA.

Section 124 Exemption Section 122 Exemption

CooperativeCondominium Planned Community

Pre-existing
New

Existed before 
9/30/09 or approved 
before 9/30/09  and 
before 9/30/09 have 
at least one signed 
written contract to 
sell a unit.

Unit Property Act and Section 
119 and 21-sections of 
DUCIOA and topics Not 
expressly addressed in 
Condo Documents are 
covered by DUCIOA 
use Resale Certificate.

First existed on or after 9/30/09 
or approved on or after 9/30/09

Up to 20-units not 
expandable.

Unit Property Act (for condo not 
co-op)
Section 106, and 107, and 
record bylaws…
No Public Offering  Statement
No Resale Certificate.

More than 20-units.

Unless Declaration provides for applicable 
DUCIOA  section to apply…then use Public 
Offering Statement. Use Resale Certificate.

All of DUCIOA … Use Public Offering 
Statement. Use Resale Certificate.

Pre-existing

Created before 9/30/09

More than 20-units and
over $712.87* per unit 
per year.

Section 119 and 21-
sections of DUCIOA  and 
record bylaws
Use Resale Certificate.

New
Created 9/30/09 or 
after.

Up to 20-units not 
expandable or over 20 
units but annual fee  per 
unit is $712.87* or less.

Sections105, 
106,107, and record 
bylaws …No Public 
Offering  Statement… 
No Resale 
Certificate…No other 
sections…unless  
Declaration is 
amended under 
Section 121 to have 
Section 119 and 21 
Sections apply…
Then use Resale 
Certificate.

Section 120 Section 118

Se
c. 

11
7

More than 20-units and 
over $712.87* per unit 
per year.

All of DUCIOA … 
Use Public 

Offering 
Statement. Use 

Resale 
Certificate.

©Andrew P. Taylor, Esquire
7/1/21…302-598-4412
andy@copelandtaylor.com
Copeland Taylor, LLC

* Increases 3% 
each July 1. 
Excludes optional 
user fees and 
insurance paid by 
association.
.
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 Delaware Statutes concerning Real Estate Contracts 

 Notes from Andrew Taylor, Esq., © 2002, 03, 04, 08, 10, 11, 12, 14, 15, 16, 17,19,21 

    andy@copelandtaylor.com 

I. Many sections in Title 6, but here are some of the more important ones. 

 

1.  Delaware Uniform Unincorporated Nonprofit Association Act. 6 Del.C. Ch 19 

2.  Age of Majority; capacity to contract.  Age 18.  6 Del. C. §2705 and 25 Del C. §312 

3.  Contracts Joint and Several unless otherwise expressed. 6 Del.C. §2701 

4.  Choice of Law 6 Del.C. §2708 parties can choose Delaware Law to control contract.  

5.  Delaware Statute of Frauds. 6 Del. C. §2714 

6.  Buyer Property Protection Act (Seller’s Disclosure) 6 Del. C. Subchapter VII §§2570-2578 

forms revised 10/1/2017, and exemption form.  

7.  Campground Resorts Membership and Vacation Time Sharing Plans Sales Act. 6 Del.C.         

     Subtitle II Chapter 28.  

8.  Building Construction Payments, 6 Del.C. Subtitle II, Chapter 35.  

9.  New Home Buyers Protection Act. 6 Del. C. Subchapter I. §§3601-3652 Provides for escrow  

     of funds from seller of newly constructed residence when unfinished work exceeds 1 percent  

    of the contract price. 

10. New Home Buyers Fire Protection Act, 6 Del.C. Subtitle II, Subchapter III §3681-3683 

11. Home Owner’s Protection Act, for residential properties, 6 Del.C. Subchapter II Ch. 36,         

      Subchapter II 

12.  Home Solicitation Sales.  6 Del.C. Subtitle II Chapter 44  

13.  Fair Housing Act 6 Del. C. chapter 46, protects on 13 statuses.  

14.  What I call Plain English provisions.  But only applies to consumer contracts $50,000 and 

less. 6 Del. C. Subchapter IV. §§2731-2736. Definition of Merchandise includes real property.  

15.  Uniform Electronic Transactions Act (UETA) Title 6, Subtitle II, Chapter 12A 

16.  Delaware Consumer Fraud Act. Title 6, Subtitle II, Chapter 25, Subchapter II 

17. Radon Disclosure Title 6 §2572A, exemptions track seller disclosure.  

18.  Voluntary Alternative Dispute Resolution Act.  Involving business disputes at least 

$100,000. Title 6, Subtitle IV, Chapter 77 

 

 

II. Other sections  Many in Title 25 

19. Amenity fees not collected till constructed and open Title 25 §317,  

Title 25§317A. Disclosure of financial obligations in chain of title for new home sales. 

(new in 2010) 

20.  Notices required under Delaware Common Interest Ownership Act. DUCIOA  Title 25 Part  

        V. Chapter 81 (New10/31/08 and amended in 2009 and 2010). §409 Resale Certificate and 

builders offering statement.  

21.  Escrow of deposit under DUCIOA §410 if required to use Public Offering Statement, then 

must escrow with attorney or broker.  

22. Express, Implied, Exclusion of, and Statute of Limitations for warranties, DUCIOA 413-416. 

23. Seller Financing and Conditional Sales: 25 Del. C. §314 (1/21/1992)  revised 2008 
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24.  Rule Against Perpetuities.  Still applies to real property. 25 Del. C. §503. 

25.  Contracts for the sale of Agricultural Land 25 Del. C. §315 

26. Title and disposal of property by aliens. 25 Del. C. §306 does not matter if you are a citizen   

      or not. 

27. Contracts for the sale of unimproved real estate. Notice to buyer of public sewerage and         

      water facilities.  25 Del. C. §313. 

28.  Unit Property Act (Condominiums) 25 Del. C. Chapter 22 §§ 2201-2240, amended 09 

        Also see Common Interest Ownership Act. Title 25 Part V. Chapter 81 (DUCIOA) 

29.  Mechanics Liens 25 Del. C. Chapter 27 §§2701-2737 

30.  Real Estate Brokers, Salespersons and Appraisers 24 Del C. Chapter 29. See §2927 Certain  

        Psychological impacts not material facts also applies to FSBOs. 

31. Agency disclosure language for commercial contracts and leases. 24 Del C.§2938(f) 

32. Smoke detector requirements Title 16 Ch 66, Subchapter IV. 

 

33. Manufactured Home Community right of first refusal for Owner’s Association to purchase.   

       Title 25 §7026. Also, Landlord’s right to purchase manufactured home for 1% higher than 

contact  price. Title 25 §7022.  

 

34. Restrictive Covenants: Title 25, §318 No unreasonable restrictions on rooftop solar systems 

after 1/1/2010, but see below for retroactive effect.  Also allows for amending restrictions for 

rooftop solar system by a vote of 2/3 of property owners.  

 In 2010 similar provisions were added for restrictions on ground mounted solar systems 

on residential lots of ½ acre or more. 

 Amended in 2019 to apply retroactively to not allow unreasonable restrictions on roof 

mounted solar systems and implement a system of notice to and seeking input from the 

neighborhood association and neighbors .  

 Also allows for amendment of any covenants, restrictions or conditions in a deed or      

declaration, including a Unit Property Act condominium declaration (added 2010) that do not by 

their terms have a means to amend, may be amended by a 2/3 vote of property owners.  

Be aware that solar system might not be owned by the homeowner.  It may be owned by the 

Solar Company with a financing statement recorded or paid for through the real estate taxes.  

May want to consider a contingency for buyer to review program and to qualify to take over the 

obligations.   

 

35. Wind Power restrictions: Limitations on restrictions for residential wind energy system.  

      Title 29 §8060.  

36. Private Transfer fee prohibition. Title 25, §319.  

37.  Commercial Broker’s Lien Act. Title 25, Chapter 26 

 

III.  Local ordinances that may surprise you. 

38.  New Castle County maintenance corporation notice.  UDC section 27.150  

39.  Sale of properties with outstanding code violation notices. 

International Property Maintenance Code PM 106 and 107.6 

  Similar to BOCA Property Maintenance Code PM 106.1 & 107.5  
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IV. Cases concerning “Seal” 

 

Whittington v. Dragon Group, L.L.C., 991 A.2d 1 (Del. 2009). 

 

Sunrise Ventures, LLC v. Rehoboth Canal Ventures, LLC, 2010 WL 975581, *1+ (Del.Ch. Mar 

04, 2010) (NO. CIV.A. 4119-VCS)

 

8/1/2014 10 Del.C. 8106(c) allows parties to written contract involving at least $100,000 to 

specify statute of limitations up to 20 years from accruing of the cause of action. See Article in 

Delaware Law Review Volume 16:2 page 164. 

 

As of 6.28.16 a mortgage no longer needs to be under seal to be foreclosed upon in Superior 

Court.  25 Del.C. 2101(b).  

 

Notes from Andrew Taylor, Esq., © 2002, 03, 04, 08, 10, 11, 12, 14, 15, 16, 17, 19, 21 
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Fundamentals of Real Estate

George J. Danneman, Esquire

The Danneman Firm, LLC
Wilmington, Delaware
Phone: 302.793.9660

Fax: 302.295.0018
E-mail: George@DannemanFirm.com

www.DannemanFirm.com

My Blog at:
www.DannemanFirm.com/blog/

October 5, 2021

This outline should not be construed as legal advice or as pertaining to specific, factual situations.

The Title Search 
(AKA Abstract of Title)
What is it?

A search through 
public records to 
determine the state 
of a title.

mailto:George@DannemanFirm.com
http://www.dannemanfirm.com/
http://www.dannemanfirm.com/blog/
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Grantor/Grantee Index
The title search is usually a 
summary of what is found 
in the indexes available at 
the Recorder of Deeds.

Chain of Title
The chain of title shows who the owner of the 

subject property was at any particular point in time.
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Encumbrances/Liens
A burden on title or charge on the property, including:

Ø Real Estate Taxes

Ø Mortgages

Ø Judgments

Ø Federal Tax Liens

Ø Mechanics’ Liens

Ø Municipal Utility Liens

Ø Easements

Ø Utility Agreements

Ø Restrictions

Real Estate Taxes
There are two types 

of real estate taxes, 
both of which are 
levied against specific 
property and 
automatically become 
a lien against that 
property.  
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Mortgages
A conveyance of a 

conditional fee of a 
debtor to his or her 
creditor, intended as a 
security for the 
repayment of a loan.

Judgments
A decree by a court at the end of a lawsuit that 

awards money damages to a party.
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Federal Tax Liens
A federal tax lien results from a person’s failure 

to pay any portion of the taxes owed to the Internal 
Revenue Service.

Mechanics’ Liens
A mechanic’s lien is 

a specific, involuntary 
lien available to 
contractors.
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Municipal Utility Liens
A municipality has a 

right to obtain a lien on 
property of an owner 
who has not paid a bill 
for a utility service.

Easement
This is the right to use the property of another 

for a particular purpose.  
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License
A license is a 

personal privilege or 
permission with 
respect to some use of 
land.

Utility Agreements
These are easements, 

rights of way and other 
types of agreements that 
a property owner grants 
a utility company for the 
provision of utility 
service to that property.
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Restrictions
Deed restrictions 

are private agreements 
that affect the use of 
property.

Interests in Real Estate –
Most Common
� Fee Simple Absolute

This is the highest and best kind of estate an owner can 
have. It is complete ownership. This estate is commonly 
referred to as fee or fee simple.  
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Interests in Real Estate –
Most Common (cont’d)
� Life Estate

This is an ownership interest measured by the life of 
one or more persons.

Leasehold Estates –
Most Common
� Estate for Years

This is an estate that continues for a definite period of 
time, whether for year, months, weeks or even days.

� Estate From Period to Period
This is an estate that continues for a specific period and 
automatically renews for an indefinite time without a 
specific ending date.
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Forms of Ownership
� Severalty

Title is vested in one person or a single legal 
entity.

� Tenants in Common
An interest held by two or more persons, 
each having a possessory right, usually 
deriving from a title (though also from a 
lease) in the same piece of land.

Forms of Ownership (cont’d)
� Joint Tenants with Right of Survivorship

This is a form of co-ownership in which the parties have 
the right of survivorship. When one joint tenant dies, 
the surviving joint tenant(s) acquire the deceased party’s 
interest.
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Forms of Ownership (cont’d)
� Tenants by the Entirety

This is a special form of 
tenancy available only to 
married couples with a 
right of survivorship.

Legal Descriptions
� Metes and Bounds

A method of describing 
the territorial limits of 
property by means of 
measuring distances and 
angles from designated 
landmarks and in relation 
to adjoining properties.
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Legal Descriptions (cont’d)
� Filed Map

Also sometimes referred to as lot and block system. This 
system uses lot and block numbers referred to in a plat 
map that is recorded with the Recorder of Deeds.

Title Insurance
� What Is It?

Title insurance is a contract by which a title insurance 
company agrees, subject to the terms of its policy, to 
indemnify (compensate or reimburse) the insured 
against losses sustained as a result of the defects of title 
other than those exceptions listed in the policy.
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Title Insurance (cont’d)
� Owner’s Policy

This policy insures the title of the owner of the property. 
The premium for the policy will last as long as that party 
owns the property.

� Lender’s Policy
This policy insures the lien and the priority of a lien that 
a lender has against the property.

Title Insurance (cont’d)
� Endorsements

Endorsements are 
attachments to a title 
insurance policy that 
provide additional 
coverages in addition to 
the standard policy.



•10/4/21

•14

The Title Search - Examples

Outstanding Mortgage
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Outstanding Mortgage (cont’d)

Outstanding Mortgage (cont’d)



•10/4/21

•16

Options/Right of First Referrals

Options/Right of First Referrals
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Options/Right of First Referrals

Options/Right of First Referrals
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Options/Right of First Referrals

Options/Right of First Referrals
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Options/Right of First Referrals

Options/Right of First Referrals
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Options/Right of First Referrals

Options/Right of First Referrals
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Options/Right of First Referrals

Deed Execution
� No Seal!  No Big Deal!
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Deed Execution
� No Seal!  No Big Deal!

Deed Execution
� No Seal!  No Big Deal!
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Deed Execution
� No Seal!  No Big Deal!

No Proof of Death/ Joint Tenants
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No Proof of Death/ Joint Tenants

No Proof of Death/ Joint Tenants
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No Proof of Death/ Joint Tenants

Power of Attorney
� Who Signed Your 

Deed? 
� Who Is Signing the 

Deed?
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Property Descriptions
How many parcels 

are you buying?

Survey Issues
� Encroachments
� Driveways



Land Use Regulations

Richard “Shark” Forsten, Esquire
Saul Ewing Arstein & Lehr LLP
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THE RELATIONSHIP OF ATTORNEYS 
AND TITLE INSURANCE COMPANIES 

 
 

By:  James F. Harker, Esq. 

 

 



 

 
ATTORNEY AS TITLE INSURANCE AGENT 

(James F. Harker) 

 
 

I. Relationship of Title Company and Attorney Agent 

a) History of Title Searching and Title Opinions (then and now) 

b) Legal Relationship, Agency Applications, and Contracts 

c) Earning a Title Commission 

II. Legal and Ethical Obligations 

a) Issuing Title Policies as the Practice of Law (Mid-Atlantic Case) 

b) The Attorney Report of Title 

c) Removing Title Exceptions 

d) The Practice of Law v. Insuring Title (The Moose Lodge example) 

III. Liabilities to Title Company (Law suits against agents happen!) 

IV. Selected Disciplinary Actions 

 

 

Appendix: 

A Thin Slice of History  

Conditions and Stipulations of Approved Attorney 

Document List for Agency 

Issuing Agent Contract 

Attorney’s Preliminary Report on Title 



A THIN SLICE OF RECORDING HISTORY 
 

DATE EVENT 

  

1626 English colony of Virginia enacts first recording acts for land sales. 

1646 First officially recorded land title in Delaware. 

1655-1664 Dutch West Indies Company was proprietor of what was to become Delaware 
and deeds were recorded in Holland. 

1673-1674 Deeds kept in multiple places including Sweden, Holland, England, New 
Amsterdam, Philadelphia, and Annapolis. 

1681 W illiam Penn becomes proprietor of Pennsylvania and the three lower counties. 

1682 W illiam Penn enacts Statute of Enrollment requiring land transactions to be 
recorded in a public enrollment office in each County. 

1738-1747 
 
1792 

Delaware enacts a law requiring an Office of Record in each County known as 
the “office of the recording of deeds”. 
1792 Constitution empowers Governor to appoint recorder of deeds for each  
County 

1868 The case of Watson v. Muirhead, 57 Pa. 162 is decided holding that a 
conveyancer was not liable for the loss of the property for failing to report 
judgments to a purchaser upon good faith reliance of his attorney’s advice. 

1876 First title insurance company founded in Pennsylvania, Commonwealth Land 
Title Company. 

1897 The recorders of deeds becomes an elective office in Delaware. 

2002 Mike Kozikowski elected as New Castle County Recorder of Deeds. 

 



EXHIBIT A

fill Commonwealth
i'.(.0 iu;(

®MdeUtyNa«onanitleisi'\ CHICAGO TITLE
INSURANCE COMPANY

PLEASE READ THE FOLLOWING STATEMENTS CAREFULLY BEFORE SIGNING.

In recognition and consideration of the benefits to me as an Approved Attorney and the obligations which Chicago Title 
hisuranee Corporation, Commonwealth Land Title Insurance Company and Fidelity National Title Insurance Company (the 
Company) will assume in reliance upon my professional sendee, I hereby agree that if I am appointed as an Approved 
Attorney, the following conditions and stipulations shall apply:

1. Attorney-Client Relationship
My relationship with the Company shall be that of attorney and client in all matters of transactions in which I render my 
attorney's opinion or advice, or provide other professional services directly to or for the benefit of the Company in the 
operation of its business of insuring real estate titles and closing real estate transactions, regardless of whether die 
request for such services was made directly by the Company or by some other person or party.

2. Approved Attorney - Definition and Scope
I understand that my designation as an Approved Attorney of the Company indicates that my certificates of title are 
acceptable to the Company as a basis for die issuance of its tide insurance policies. I agree to certify tide to an Agency 
or S  ervice Office of the Company using only current authorized certification forms. I further agree the certifications will 
state the inclusive date and lime through which tide is certified.

In rendering such opinions, I will comply widi all rules and procedures furnished me from time to time by Company, In 
addition, 1 understand dial my activities in closing real estate transactions insured or to be insured by Company may 
subject Company to liability under its (Insured Closing SemceQor (Closing Protection Seivice.U

I also understand diat I am not the Company^ agent for any purpose and will not represent myself as such. However, I 
may represent myself orally and in writing to other persons as an Approved Attorney of the Company, and the Company 
may represent to other persons that / am an Approved Attorney.

3. Conflict of Interest
I will promptly notify die Company in writing of any conflict of interestwhich arises out of my obligations to die Company 
and other clients, and will not continue, thereafter, to representor acton behalf of the Company as to such matters 
without piior written approval of die Company.

4. Compensation
The Company shall not be responsible to me for the payment or collection of my fees, expenses or other charges 
unless the same are specifically authorized and agreed upon by die Company.

5. Separate Accounts
/ will keep safely in accounts separate from my (or my fhnM) personal or operating accounts, all funds received by me 
from any source in connection widi transactions in which die Company's title insurance is involved, including customer 
funds for escrow or closing, and I will disburse said fluids for the purposes for which die same were deposited widi me 
(or my firm), and reconcile all such accounts not less dian monthly.

6. Transaction Files
1 wiEprepare, maintain and preserve a file related to the liabilities of the Company for each title opinion and settlement 
service provided as an Approved Attorney for the Company. Such file shaU include all supporting documents and 
information necessary for services rendered, including, but not limited to title searches, surveys, affidavits, settlement or 
escrow instructions, lien pay-off or assumption statements and settlement statements.

7. Examination of Records
/ agree diat at any reasonable time or times the Company may examine and copy my files, books and accounts and 
other records related to liabilities of the Company and professional services provided by me as an Approved Attorney 
for the Company. Such right to examination may continue to be exercised after termination of my status as an 
(Approved Attorney in the event of a claim. I agree to provide evidence of three-way reconciliation of accounts 
containing fluids collected in connection with transactions in which the Company^ title insurance is involved. I also 
agree diat die Company may make inquiries into my personal and employment history, as well as any matte is related 
diereto. 1 authorize employers, schools, firms, or persons to release information in response to such pre- and/or post- 
association inquires, and 1 hereby release same from liability in responding to such inquires.

!

:
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8. Limitations of Authority
I agree that in connection with transactions being insured by Company, I shall not, without written approval of the 
Company:

A) Provide settlement services for transactions exceeding my per claim amount, under my Professional Liability 
Policy.

B) Accept settlement instructions which will expose the Company to a risk which the Company has by its rules 
determined to be an extraordinar}' or extra-hazardous risk.

C) Adjust any claim for loss which the Company may become liable.
D) Accept service of process on tire Company.
E) Incur bills or debts chargeable to the Company.
Fj Close a real estate transaction in wlriclr there is a disputed title or a dispute between the parties to a 

settlement or escrow.
G) Provide services for the periodic disbursement of construction loan funds for the payment of construction 

costs.

9. Maintenance of Professional Liability Policy
I agree to maintain my Professional Liability Policy at a level of coverage not less than tire amount shown on the 
attached insurance declaration so long as 1 am an Approved Attorney for the Company, and I will notify dre Company in 
the event such insurance is cancelled or I no longer maintain it. 1 agree to provide the Company with a copy of the 
Declarations page of said Policy within thirty (30) days of its annual renewal.

My liability to the Company for any loss, cost or danrage wlriclr the Company may sustairr arishrg out of the 
performance of my professional services, shall be based upon the standards of professional conduct and service of 
attorneys in my conmrmrity without regard to whether or not my Professional Liability Policy provides s uch coverage.

hr addition, lagree to indemnify dre Company against any and all loss, costor damage wlriclr die Company may sustain 
on account of the following acts or failure to act by me or by any employee of mine: (a) fraud, (b) negligence, (c) willful 
disregard or the CompanyiSt rules and instructions, or (d) loss or misapplication of customer ̂funds entmsted to me.

10.  Claims
If a claim is made to me, if 1 receive notice of a potential claim, or if 1 receive notice of litigation which may result in a 
claim arising out of professional services provided by me for dre Company, I agree to give prompt notice to dre 
Company and shall lend all reasonable assistance, widroui charge to the Company, irr investigating or contesting such 
claims.

11. Duties of the Company
The Company shall:
A. Furnish guidance to the Approved Attorney on nratiers of tide insurance.
B, Determine pronrptiy all risk assumption questions submitted by me.

12. Duties of Approved Attorney
lagree that 1 shall:
A. Obtain die tide search and/or commitment from dre Company.
B. Obtain a tide update within one (1) day prior to closing dre transaction.
C. Satisfy all requirements set fordr on the tide insurance commitment and dre updates in a timely, prudent and etirical 

manner with due regard to recognized tide insurance underwriting practices.
D. Follow closing instmetions for the transaction provided by die lender and/or customer to be insured.
E. Collect at closing and remit 100% of die tide insurance premium,
F. Prompdy record dre closing documents, and within thirty (30) days of closing the transaction, provide to the 

Company the marked-up tide commitment, the necessary documents to evidence satisfaction of tire commitment 
requirements including the recording of documents, and remit tire premium for die policies to be issued by dre 
Company.

G. Prompdy deliver tire tide insurance policies from the Company to die insured(s).

13. Claims
If a claim is made to me, if I receive notice of a potential claim or if 1 receive notice of litigation'which rmy result in a 
claim arising out of professional services provided by me for you, lagree to gwe prompt written notice to dre Company 
witirin dime (3) business days from dre date I receive dre claims, potential claims, or notice of claim or litigation and 
all lend all reasonable assistance, widrout charge to dre Company, in investigating or contesting such claims.
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14.  Termination
My status as an Approved Attorney may Ire terminated by either of us upon mitten notice, but such termination shall not 
affect any obligation or liability incurred by me as your Approved Attorney. Notice to me maybe gh'en at the address 
on my application or the latest address supplied by me to you. 1 further understand tltatif I should be considered as an 
Approved Attorney, any false, misleading, or omitted information in my application, resume, or on this fonn, may 
disqualify me from approval. Also, in the event of approval, I understand thatfalse, misleading, or omitted information 
in my application, resume or on this form may result in the immediate tennination of said approval.

15. Other Agreements Void
I understand and agree that this Agreement sets forth all the promises, agreements, conditions, and 
understandings between me and the Company and that there are no promises, agreements, conditions, or 
understandings, either oral or written, between us other than as are herein set forth.

16. Non-waiver of Rights
The failure of the Company to enforce strictly the performance by the Approved Attorney of .any.provision.of.this 
Agreement or to exercise anyrights or remedy following from the Approved Attorney's breach of any condition or the 
acceptance by tire Company of any payment, remittance, or other perfomiance during the Approved Attorney's 
failure to perform or during the Approved Attorney's breach shall not be a waiver by fire Companyofits lights under 
this Agreement and shall not be constived to be an amendment or modification of this Agreement

17. Renewal of Agreement
I understand that this agreement will exjrire one (1) year after the effective date stated below, or at the annual renewal 
date of my Professional Liability Policy. This Agreement shall automatically renew each year, for a one year term, 
with my submission of a copy of my Professional Liability Policy renewed Declarations page and copies of two months 
of escrow account bank statements and reconciliations.

Approved Attorney SignatureDate

COMPANY

APPROVED ATTORNEY APPLICATION APPROVAL

OPP1CE:

S  TATE MANAGER APPROVAL:

DATE.
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EXHIBIT B
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The following documents are required when submitting a new agency application in Delaware. Please email your Agency 
Representative.

1. Copy of the Declarations page from your E&O policy
2. Copy of your individual and business entity license with the Delaware Department of Insurance
3. Copy of you Bar card (attorneys only)
4 Copies of 3 months of bank reconciliations from your real estate and escrow account including bank account statements, corresponding 

bank account reconciliations, corresponding trial balances, corresponding outstanding deposit ad check listings, corresponding cleared 
deposit and check listings including voided and canceled checks (this is not required for brand new entities).

5. Completed Personal Information Sheet
6. Completed disclosure regarding background investigation and Release Authorization Form
7.  Completed Customer Detail Sheet



FIDELITY
NATIONAL DELAWARErruFill

Slnc/rgiib. fjrprrtjtp. 
Service. nationalagency.fnf.com/de

General Rules for Delaware Agents

Pursuant to the Delaware Supreme Court Opinion Letter and Fidelity National Title Insurance Company’s policy in the State of Delaware, no 
policy can be issued by an agent unless the settlement, removing of exceptions and the disbursement of funds are handled by a member of 
the Delaware Bar.



EXHIBIT C

ISSUING AGENCY CONTRACT

Tliis Issuing Agency Contract (“Contract”) is made  and  entered  into this 
Fidelity National Title Insurance Company, hereafter referred  to as "Principal" and  
"Agent."

, by and  between 
, hereafter referred  to as

day of

In consideration  of the promises and  the mutual covenants herein and  for other good  and  valuable consideration,  the 
receipt and  sufficiency of which are hereby acknowledged,  Principal and  Agent agree as fol lows:

1 The Schedules indicated  below are attached  and  incorporated  by reference, if checked:

Q Schedule A: Effective date,  Term, Territory, Liability Limit, Compensation 
□ Schedule B: Corporate Agent’s Bond  and  Insurance Requirements 
Q Schedule C: Attorney Agent’s Bond  and  Insurance Requirements 
P Schedule.D: Personal Guaranty 
P Schedule E: Other

APPOINTMENT OF AGENT. Principal hereby appoints Agent as a policy issuing agent of Principal for the 
sole purpose of issuing title insurance commitments, policies, endorsements  and  other title assurances as approved 
by Principal and  all required regulatory authorities, now in existence or hereafter developed, relating to real 
property located  as described  in Schedule A.

1.

Notwithstanding  the foregoing, pertaining to the referenced  geographic area, Principal, its affiliates and  
subsidiaries have, and  shall retain, the right to service directly any customer, and  Principal, its affiliates and  
subsidiaries may, without limitation, do  any of the following:

A. issue directly, from any of its offices, or from any location nationwide,  commitments, policies, 
endorsements,  or any other title assurance or evidence, search or real estate information product, or any 
other product whatsoever, now in existence or hereafter developed (all of the foregoing are hereafter 
collectively referred  to as “Information”);

B. purchase or otherwise obtain from any source any search data  or Information.

2. CONTRACT TERM. The term of this Contract shall commence on the Effective Date shown on Schedule 
A and  may be terminated  by either party giving notice to the other pursuant to the terms of Paragraph 9.

DUTIES OF PRINCIPAL. Principal shall:
Furnish Agent forms of commitments, policies, endorsements  and  other forms required for 
transacting Agent's title insurance business.
Furnish Agent guidelines and  instructions for Agent's transaction of title insurance business.
Resolve all risk assumption questions submitted by Agent.
Arrange for reinsurance where required,  to the extent such reinsurance is available.

3.
A.

B.
C.
D.

DUTIES OF AGENT. Agent shall:
Receive and  process applications for title insurance in a timely, prudent and  ethical manner with due 
regard  to recognized  title insurance underwriting practices and  in accordance  with Principal's 
bulletins, manuals and  other instructions.
Base each policy issued on behalf of Principal upon a determination  of insurability of title which 
includes

4.
A.

B.

(i) a search from earliest public records  or in accordance  with applicable state law 
and/or  Principal's written instructions; and
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ah examination of ail documents affecting title to the subject property.
Prepare, preserve and  maintain in Agent's possession a separate title file for each application for title 
insurance containing all documents upon which Agent relied  to make its determination  of 
insurability, including, but not limited  to: affidavits, maps, plats, lien waivers, surveys, title reports, 
searches, examinations, and  work sheets, together with a copy of each commitment, policy, 
endorsement  and  other title assurance issued. Upon termination of this Contract: (i) ownership of, 
and  title to, the title files shall vest in Principal, and  (ii) upon the written request of Principal, Agent 
shall deliver such title files to Principal. Agent hereby grants to Principal the right to enter upon the 
premises of Agent or other locations where such title files are maintained,  during business hours, for 
purposes of obtaining possession thereof. Agent shall further keep and  maintain a separate closing 
file, which closing file shall contain, without limitation, closing statements, disbursement 
worksheets, copies of all checks disbursed  and  receipted,  deposit  slips, escrow agreements and  any 
other instruments or documents executed or created at Closing. Principal’s rights to audit and  
examine Agent’s title insurance business shall extend to both the title files and  the closing files and  
any related  documents or records.  The title and  closing files shall be preserved in accordance  with 
applicable State document retention requirements, or in the case of a legal hold  order,  in accordance  
with instructions of Principal. In the event that Agent destroys or disseminates  the files for any 
reason, Agent shall maintain and  protect any confidential  or private information contained  in such 
files in accordance  with applicable state and  federal  law.
Send  to Principal information regarding  each policy, endorsement  and  other title assurance issued by 
Agent, by voucher or magnetic or electronic format, as instructed by Principal 
Maintain a policy register in a form approved by Principal showing the disposition  of all policies and  
other pre-numbered forms furnished by Principal. Upon request by Principal, Agent shall furnish a 
statement accounting for all such forms and  shall return all spoiled,  obsolete or canceled  policies and  
forms to Principal. Agent shall safely maintain and  store all forms furnished by Principal and  hereby 
assumes liability for loss or damage  suffered by Principal by reason of Agent's wrongful or negligent 
use or storage of such forms.
Perform such services and  render  such assistance as Principal may reasonably request in connection 
with any examination, claim or litigation arising from a commitment, policy, endorsement  or other 
title assurance issued by Agent, or by Principal on behalf of Agent, or on account of any conduct of 
Agent, whether such claim or litigation is instituted during the term of this Contract or following 
termination thereof. In addition,  Agent shall promptly foiward  to Principal:

all documents received by Agent in which Principal is a part)' to any 
administrative and/or  judicial proceedings;
all written complaints or inquiries made  to any regulatory agency regarding  
transactions involving title insurance policies, endorsements,  commitments or 
other title assurances of Principal;
any information alleging a claim involving a policy, commitment, endorsement  or 
other title assurance of Principal or a transaction for which Principal may be liable;

(ii)
C.

D.

E.

F.

(0

(ii)

(iii)

and
(iv) all original documentation and  work papers associated  with the transaction or 

conduct giving rise to any examination, claim or complaint.
G. For any real estate transaction involving a closing and/or  receipt and  disbursement of the funds of 

others, Agent shall:
(i) maintain such funds safely in accounts fully insured by the Federal  Deposit 

Insurance Corporation (FDIC) and  in accordance  with applicable state laws; 
maintain separate from Agent’s personal or operating accounts all funds received 
by Agent from any source in connection with transaction(s) in which Principal's 
title insurance is involved;
disburse such funds only for the purposes for which they were entrusted; 
maintain an escrow ledger  for each title insurance order  involving fiduciary funds, 
which ledger  shall separately reflect the escrow activity for each order;  
maintain a control account showing total fiduciary liability for each escrow bank 
account; and

(ii)

(iii)
(iv)

(v)
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(Vi) reconcile monthly the control account and  ledger  records  to the monthly bank 
statement.

Principal shall have the right to examine, audit and  approve Agent's accounting procedures to assure 
compliance with Principal's Escrow Accounting Manual, a copy of which is being made  available to 
Agent.
Comply with all applicable laws and  regulations relating,to the conduct of Agent's business.
Comply with all bulletins, manuals and  other instructions furnished to Agent by Principal in writing, 
by facsimile or other electronic transmission. If any reasonable doubt exists with regard  to the 
insurability or marketability of title or as to whether a particular risk is extra-ordinary or extra- 
hazardous, Agent shall contact Principal or Principal's designated  underwriting counsel for guidance 
and  approval.
For purposes of this Contract, “Closing” is defined  as the handling  and  disbursement of settlement 

funds and/or  the provision of escrow services that involve the handling  or disbursement of the 
futtds of third  parties. The parties hereto acknowledge  that Agent is not an agent of Principal for 

.purposes of conducting a Closing, and  Agent agrees that it will not hold  itself out to the public in 
such a manner as to suggest that it is the agent of the Principal for Closings. However, because 
Principal may be subject to allegations of liability for acts of Agent with regard  to Agent's Closings, 
Agent shall cooperate with Principal in the performance of audits of Agent's esciow records,  
accounts and  procedures. In addition,  Agent agrees to provide to Principal, within thirty (30) days 
following receipt, a copy of any audit conducted  by any accounting firm with respect to Agent's 
escrow records,  accounts or procedures.
Agent acknowledges  and  agrees that Principal, from time to time, shall conduct audits of the 
Agent’s escrow accounts pursuant to paragraphs 9, 10 and  21 of this Contract and  issue a 
report(s), and  that the audits are intended  for internal use by the management of Principal, a 
subsidiary of Fidelity National Financial, Inc. Due to corporate reporting requirements, a copy of 
any report(s) may be forwarded  to the Audit Services Department of Fidelity National Financial 
(FNF) and  disclosed  to other subsidiaries or affiliates of FNF, and  from time to time the Audit 
Services Department of Fidelity National Financial (FNF) may conduct audits of your escrow 
accounts under the same conditions  as Principal under the terms of the Contract and  disclose  its 
report(s) to subsidiaries and  affiliates of FNF.
Timely furnish the insured with a title insurance policy and  other title assurances Agent is obligated  
to issue.
Provide Principal, on an annual basis, such Fair Credit  Reporting Act authorization forms as may 
be requested  by Principal, such authorization forms and  credit  reports to be kept confidential  by 
Principal.
Maintain in confidence  the terms and  conditions  of this Contract.

I
H.f I.

J.

K.

L.

M.

N.

RATES AND REMITTANCES. Agent shall quote, charge and  collect the Published Rates, as defined  
herein and  in Schedule A. Agent shall report and  remit premiums to Principal on a monthly basis as collected  
on behalf of Principal, If Schedule A discloses  a minimum annual remittance amount, failure to remit said  
amount annually shall be considered  a default under this contract. Agent assumes full responsibility for the 
collection of all premium and  fees collected  on behalf of Principal, and  shall hold  the same safely and  
segregated  in an FDIC insured trust account, for the use and  benefit of the Principal until paid  to Principal. 
Said  account shall be subject to audit by Principal. “Published Rates” shall mean either the rates promulgated 
or dictated  by the regulatory body in the Agent’s state of operation, the rates in Principal’s filed  rate manual, 
as amended  from time to time, or the rates that Principal distributes and/or  publishes as its standard  rates (card  
rates), as applicable.

5.

6. INSURANCE. Agent shall maintain. Insurance as shown on Schedule B or C, as appropriate, attached  hereto.
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7. LIMITATIONS ON AGENT'S AUTHORITY.

Agent shall not, without prior written approval of Principal, commit Principal to a risk in excess of 
the amount shown in Schedule A. This limit shall include not only the commitment, policy, 
endorsement  and/or  other title assurance immediately being issued, but also risks where:

Agent knows or has reason to believe that additional  title insurance will be ordered  
covering substantially the same real property; or
the aggregate liability will exceed the referenced  limit, such as condominium and  
time share projects (hereafter referred  to as the "Risk Limit").

Agent shall not commit Principal to insure a title involving a risk which, if disclosed  to Principal, 
would have been determined  to be extra-ordinary or extra-hazardous, or which Agent knew or could 
have discovered, through the exercise of reasonable diligence,  to have been based  upon a disputed  
title. The provisions hereunder shall apply notwithstanding  the fact that the dollar  amount of the 
transaction or the risk is less than the Risk Limit referred  to in Paragraph 7A hereof.
Agent shall not, without prior written approval of Principal, alter the printed  language of any 
commitment, policy, endorsement  or other form furnished by Principal, or .commit Principal to any 
particular interpretation of the terms or provisions thereof or issue any policy, endorsement  or other 
title assurance which has not been approved for use by all required  state regulatory agencies and  by 
Principal.
Agent shall not, without prior written approval of Principal, adjust or otherwise settle or attempt to 
settle any claim, litigation or examination finding  or penalty for which Principal may become 
liable or engage counsel to represent Principal or the insured.
Agent shall not, without prior written approval of Principal, accept service of process or notice of 
administrative proceeding  on Principal. Agent shall immediately notify Principal of any attempted  
service of process or notice of administrative proceeding  upon Agent for Principal. Agent shall also 
immediately notify Principal of any matter that is or may become a claim against Principal of which 
Agent has knowledge.
Agent shall not, without prior written approval of Principal, incur bills or debts  chargeable to 
Principal.
Agent shall not, without prior written approval of Principal, commit Principal to a risk with respect 
to a transaction in which Agent, a member of Agent's immediate  family, a partner, member or 
shareholder  of Agent or a member of the immediate  family of a partner, member or shareholder  of 
Agent has or will have a legal or an equitable interest.
Agent shall not, without prior written approval of Principal, handle  escrow funds or conduct a 
settlement or closing of a transaction in which Agent, a member of Agent's immediate  family, a 
partner, member or shareholder  of Agent or a member of the immediate  family of a partner, member 
or shareholder  of Agent has or will have a legal or an equitable interest.
Agent shall not, without prior written approval of Principal, insure or commit to insure any property 
for an amount other than the fair market value of the estate or interest to be insured or the amount of 
the mortgage or portion thereof and  other indebtedness  secured thereby to be insured.
Neither Agent nor any Affiliated  Attorney of Agent will represent any insured against the interests of 
Principal. The term "Affiliated  Attorney" as used herein shall mean any attorney who is an 
employee, associate, member, shareholder,  or partner of Agent or any law firm that owns any legal 
or beneficial interest in Agent.

A.

(i)

(ii)

B.

C.

D.

E.

F.

G.

H.

J.

8. LIABILITY OF AGENT. Agent shall be liable to and  agrees to indemnify and  to save harmless Principal 
for all fines, penalties, attorneys’ fees, court costs, administrative and  other expenses and  loss or aggregate of 
losses (collectively, “Loss”) resulting from any one or more of the following:

Errors or omissions in any commitment, policy, endorsement  or other title assurance which were 
disclosed  by the application, by the abstracting, examination or other work papers or which were 
known to Agent or which, in the exercise of due diligence,  should have been known to Agent;
Errors and/or  omissions in any commitment, policy, endorsement  or other title assurance caused by 
the abstracting or examination of title by Agent, Agent's employees, Agent's subcontractors or 
Agent's independent  contractors;

A.

B.
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Failure of any title insurance commitment, policy, endorsement  or other title assurance to'correctly 
reflect the status of title, the description  of the insured real property or the vesting of title;
Failure of Agent, its officers and  employees to comply with the terms of this Contract or with the 
guidelines, regulations or instructions given to Agent by Principal;
Any improper Closing or attempted  Closing by Agent, Agent's employees, Agent's subcontractors, 
Agent's independent  contractors, or any person or entity retained  by Agent, including  but not limited

C.

D.

E.

to:
loss or misapplication of customer funds, documents, or any other thing of value 
entrusted to Agent in any custodial or fiduciary capacity resulting in loss to 
Principal;
failure to disburse properly or close in accordance  with escrow and/or  closing 
instructions;
misappropriation of escrow or closing funds by Agent, its officers, subcontractors or 
employees;
any loss pursuant to a Closing Protection Letter issued by Principal on behalf of 
Agent: or
failure to disburse immediately available funds.

Issuance of a commitment, policy, endorsement  or other title assurance insuring an extra-ordinary 
risk, extra-hazardous risk, or a risk Agent knew or should have known to be based  upon a disputed  
title, not approved in writing by Principal in advance of the issuance by Agent of documents 
committing Principal to insure.
Any act or failure to act by Agent or its employees, officers, agents, independent  contractors or 
subcontractors which results in allegations of liability with respect to Principal or which results in 
Principal being liable for punitive, contractual or extra-contractual damages.
Assessment of a fine against Principal by the State Department of Insurance or the entity which 
supervises title insurance as a result of Agent's violation of any regulations of the State Department 
of Insurance or State laws or regulations applicable to title insurance.
Failure of Agent to timely furnish insured with a title policy which Agent is obligated  to issue.

(i)

(ii)

(iii)

(iv)

(v)
F.

G.

H.

Agent agrees to immediately notify its fidelity bond  carrier or errors and  omissions insurance carrier of any claim 
for which Agent may be liable to Principal.

9. TERMINATION OF ISSUING AGENCY CONTRACT.

A. Either party hereto may cancel this Contract by giving to the other party thirty (30) days written 
notice by registered  or certified  mail, private delivery service and/or  by overnight delivery or 
courier of intent to cancel. In the event of a material breach of this Contract by either party hereto, 
the non-breaching party may terminate immediately by giving notice in the manner set forth above 
in this paragraph. Material breach on the part of the Agent shall include, but is not limited  to: (i) 
any shortage or irregularity in Agent’s escrow accounts and  (ii) any violation or breach by the 
Agent of paragraphs 4  and  7 of this Contract.

B. Upon expiration or termination of this Contract, Agent shall immediately furnish to Principal a true, 
correct and  complete accounting of all remittances due hereunder, all orders  involving Principal's 
title assurances which have not closed,  all orders  involving Principal's title assurances which have 
closed  but for which no policy has been issued and  all commitments, policies, endorsements  and  
other title assurances of Principal which have been issued but not reported  to Principal. Agent shall 
also provide Principal access to all forms and  all files relating to commitments, policies and  other 
title assurances of Principal. Agent shall promptly make an accounting of and  deliver to Principal all 
unused title insurance forms, manuals, advertising, promotional materials, other supplies exhibiting 
Principal's name or any variation thereof and  all other supplies furnished by Principal to Agent, 
except those which Principal authorizes Agent to retain for purposes of completing pending  
transactions. In the event this contract is terminated,  the obligations to make any payments, including 
without limitation the Agent’s liability for loss under Paragraph 8 herein, to provide notification as to 
claims and  to provide access to records  and  files shall continue beyond the date  of termination.
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10. EXAMINATION OF RECORDS. Agent agrees to provide to Principal access for examination purposes at 
any reasonable time or times to all files, books and  accounts and  other records  of Agent relating to the 
business carried  on hereunder and  relating to the closing of transactions involving a commitment to issue 
Principal's title assurances. Such right of examination may also be exercised after termination of this 
Contract.

SHORTAGE OF FUNDS. In the event a shortage is revealed or discovered in Agent's accounts of funds 
entrusted to Agent by others or in the remittances due Principal, hereunder, then Principal may declare  
immediately due and  payable any debts  owed  by Agent, including any funds for which Principal may be 
responsible or have a liability therefore, and  Agent grants to Principal a lien on all property of Agent as 
security for the repayment thereof. On demand  by Principal, Agent shall immediately make good  the shortage 
or convey and  deliver possession of such property to Principal. A conveyance of such property shall not of 
itself relieve Agent of further liability for such shortage but may be utilized to mitigate the liability of Agent.

11.

12. ADVERTISING. Agent agrees that it will not use any trade  names, trademarks,  service marks, registered  
marks or variations thereof of Principal or any of its subsidiaries or affiliated  entities in connection with 
any marketing or advertising without the prior written approval of Principal.

13. CLAIMS. If a policy claim is made  to Agent, if Agent receives notice of a potential claim, or if Agent 
receives notice of litigation which may result in a claim, Agent shall, immediately, by facsimile transmission 
or overnight mail, give notice of same to Principal and  shall lend  all reasonable assistance, without charge to 
Principal, in investigating, adjusting or contesting said  claim. Agent is not authorized to act as or to provide 
counsel in connection with said  claim; however, Principal may seek Agent’s assistance in the selection of 
counsel.

NOTICES. Except as othei-wise specifically set forth in this Contract, all notices, requests, demands  and  
other communications hereunder shall be in writing and  shall be deemed  to have been duly given when 
delivered by hand  or when mailed  first class postage prepaid,  certified  or registered  mail, return receipt, 
requested,  or by private delivery service or overnight or next day air delivery, as shown on Schedule A, or to 
such other address  or addresses  as each of the parties may communicate in writing to the other.

14.

15. NON-WAIVER BY PRINCIPAL. The failure of Principal to enforce strictly the performance by Agent of 
any provision of this Contract or to exercise any right or remedy following from Agent's breach of any 
condition  herein or the acceptance by Principal of any payment, remittance or other performance during 
Agent's failure to perform or during Agent's breach shall not be deemed  a waiver by Principal of its rights 
under this Contract as written and  shall not be construed to be an amendment  or modification  of this Contract 
as written.

16. ENTIRE AGREEMENT; PRIOR AGREEMENTS. This Contract, together with the Schedules and  
Exhibits attached  hereto, set forth the entire understanding  and  agreement between the parties hereto with 
respect to the subject matter hereof. No terms, conditions,  or warranties, other than those contained  herein, 
and  no amendments  or modifications  hereto shall be valid unless made  in writing and  signed  by the parties 
hereto. This Contract supersedes all prior understandings  of any kind,  whether written or oral, with respect to 
the Contract and  the subject matter hereof.

ASSIGNMENT; BINDING EFFECT. This Contract is not assignable by Agent except upon written 
consent of Principal. This Contract is, however, binding  on and  inures to the benefit of any corporate 
successor, parent corporation, affiliate or wholly owned  subsidiary of Principal. The duties and  obligations of 
Agent and  any signatory or guarantor hereunder shall survive any merger, consolidation,  dissolution or change 
in ownership or structure of Agent, If Agent is a corporation, limited  liability corporation or partnership, 
disclosure must be made  to Principal of any change in a significant interest in said  entity within five (5)  
business days of the change. A change in significant interest shall be deemed  to occur when an equity interest

17.
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of more than five percent (5%)  is sold  to an outside party or when there is a sale of substantially all of Agent’s 
assets.

18. INVALID PROVISIONS. If any provision of this Contract or the other documents contemplated  hereby is 
held  to be illegal, invalid, or unenforceable under present or future laws, such provisions shall be fully 
severable; the appropriate documents shall be construed and  enforced  as if such illegal, invalid or 
unenforceable provision had  never comprised  a part hereof or thereto; and  the remaining provisions hereof or 
thereof shall remain in full force and  effect and  shall not be affected  by the illegal, invalid, or unenforceable 
provision. There shall be added  automatically as a part hereof or thereto a provision as similar in terms to 
such illegal, invalid or unenforceable provision as may be possible and  still be legal, valid and  binding,

GOVERNING LAW. As shown on Schedule A attached  hereto.19.

ATTORNEY'S FEES. COSTS. VENUE. If a legal action or other proceedings  are brought for the 
enforcement of this Contract, or because of any alleged  dispute, breach, default or misrepresentation in 
connection with any of the provisions of this Contract, the prevailing party shall be entitled  to recover 
reasonable attorneys' fees, administrative costs and  other costs incurred in that action or proceeding  in addition  
to any other relief to which it may be entitled.  In the event of a material breach by Agent, Principal shall be 
entitled  to recover all costs and  loss associated  with resolving the matter giving rise to such material breach. 
Venue for any such proceeding  shall be a location of Principal's choice.

20.

21. ELECTRONIC POLICY FORMS. Principal and  Agent hereby agree that Agent may produce and  issue 
electronically, in accordance with the terms of the Contract, Principal’s policy forms and  schedules and/or  
pre-numbered policy jackets, including logos, seals, signatures and  other identifying information and  
forms generated  electronically using policy number ranges or groups provided to Agent or generated  by a 
Principal approved system (hereafter collectively “Forms”), subject to the following:

A. Principal, during the term of this Contract and  thereafter, at reasonable times during customary 
business hours, shall have access and  the right to examine the software applications and  databases,  
operating systems, network and  communications facilities, hardware  and  procedures used by Agent, 
together with any ledgers,  registers or other records  (whether maintained  electronically or otherwise) 
to confirm the adequacy and  security of the electronic production and  delivery system used by or for 
Agent and  to confirm that Principal’s Forms are adequately protected  from misuse and  fully 
accounted for at all times; and

B. Agent agrees to maintain, either manually or electronically, a policy register pertaining to the Forms. 
For each policy of title insurance, the policy register shall contain the following information: (i) the 
policy number; and  (ii) Agent’s file number; and  (iii) the Date of Policy and  (iv) the gross title 
insurance premium collected.  Principal shall have the right to inspect such policy register as provided 
in Paragraph 21 A; and

C. Agent agrees to implement, or cause to be implemented,  safety and  security procedures satisfactory to 
Principal, such procedures to be hereafter mutually agreed  to by Principal and  Agent. Such 
procedures shall include, without limitation: restricting access to Forms (including without limitation 
logos, seals, signatures and  policy numbers) and  maintaining all of the foregoing in a secure, safe and  
restricted  place and/or environment; and

D. For purposes of Paragraphs 21 A, 21B and  21C above (Principal’s right of access and  examination) 
only, the term “Agent” shall include any Member of Agent, if Agent is a limited  liability company. 
Agent agrees to indemnify and  hold  Principal harmless for any loss, damage  or expense sustained by 
Principal by reason of (1) any loss or misuse of Principal’s Forms, including loss or misuse by any 
employee or contract worker of (a) Agent, (b) any Member of Agent, or (2) the failure of Agent to 
comply with this Paragraph 21.

OTHER AGREEMENTS VOID. It is expressly understood  and  agreed  by and  between the parties hereto 
that this Contract sets forth all the promises, agreements, conditions  and  understandings  between Principal and  
Agent with, respect to this Contract and  the subject matter hereof. Pertaining to such Contract, there are no 
promises, agreements, conditions  or understandings,  either oral or written, between them other than as are 
herein set forth.

22.
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i 23. COUNTERPARTS. This Contract may be executed in counterparts, which shall collectively constitute a 
single agreement.

24. CONTRACT. The terms and  conditions  of this Contract shall apply only to Principal named  herein and  shall 
not apply to any company now or hereafter affiliated  with Principal or with Principal's parent, Fidelity 
National Financial, Inc.

;

IN WITNESS WHEREOF, this Contract is executed this day of

AGENT:

By:

Its:

By:

Its:

PRINCIPAL: Fidelity National Title Insurance Company

By:

Its:
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[1§ Fidelity National Title Insurance Company 
JUUMsFIDFI ITY U1 Chicago Title Insurance Company

n Commonwealth Land  Title Insurance Company

I
. NATIONAL TITLE GROUP

I AUTHORIZATION request  to  issue commitment /policy

Agent Name 
Address

Date___
Order  No _ 
Telephone!

Owner:_
Purchaser;
Lender:

$Owner's Policy; 
Loan Policy: 
Leasehold  Policy:

S
$

Location of Land■ 2.
Address:
Borough, City or Township: 
County and  State:

Condition  of Land  (Please check all items that are applicable) El Unimproved HU Existing
El Single Family gf} Multi Family 
E] Condominium/PUD

3,
[U Proposed  New Construction gt] New Construction 

El Commercial□ Industrial

who is an ElEinployee,SEARCH Title was examined by____
0 Approved Attorney, or El Agent.

Was a starter or back title used?____
Title insured previously by_________

4.

If yes explain on back or separate sheet.
for$on

Explain on back or separate sheet if necessary.Wetlands  Is there a wetland  problem?5.

6. Riparian Rights: Provide details,  including location, title and  navigability of any creek, river, lake or other 
body of water, now or formerly included  within or abutting premises. Please furnish map survey or sketch.

Mechanics Liens: Has this coverage been requested? 
relied  upon.

7. If yes, please attach copies of any documents

Special Coverage: Has any special coverage or affirmative coverage been requested? 
describe: _______________________________________________________

. If yes, please8.

Endorsements:  What endorsements  have been requested?9.

Special Title Risks Describe any special or unusual title risks to be assumed:10.

Access: Does the land  abut an open or dedicated  public road?  
If not, was title to the easement that affords  access examined?.

II.

Closing: Proposed  Closing Date: 
Method  of Closing:______

Proposed  Closing Representative:12.

POLICY ISSUING AGENT:

1 recommend  issuance of the Commitment/Policy indicated  above:
(Agent Signature) Date

APPROVAL IS GIVEN SUBJECT TO THE FOLLOWING:

TITLE INSURANCE CO.

APPROVED BY: DATE:

NOTE:. A "proposed" commitment or binder is to be fittnched to this request.

FORMJWl ERT-tt (11-19*92) Authori/Ation Roqucsi Form

EXHIBIT D
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10/4/21

1

Using and Protecting Your 
Escrow Accounts

Brian F. Funk, Esq.

October 2021

IOLTA Accounts

1. Duty to Use [Rule 1.15(g)]

2. Prohibition on attorney retention of interest 
earned on funds not belonging to the attorney 
[Rules 1.15(f) and 1.15(g)]

3. Banks eligible to hold IOLTA eligible funds [Rule 
1.15(h); Rule 1.15A(b)]
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Duty to Invest Funds

1. Initial Determination – A Practical Evaluation

2. Periodic Reevaluation

Notice to Owner of Funds; Duties to 
Promptly Deliver and Account

Upon receiving funds or other property in which a 
client or third person has an interest, a lawyer shall 
promptly notify the client or third person. Except as 
stated in this Rule or otherwise permitted by law or 
by agreement with the client, a lawyer shall 
promptly deliver to the client or third person any 
funds or other property that the client or third 
person is entitled to receive and, upon request by 
the client or third person, shall promptly render a 
full accounting regarding such property.
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Designation of Accounts

(1) Fiduciary Accounts (i.e. accounts holding 
funds of third parties)
– “Rule 1.15A Attorney Escrow Account”
– “Rule 1.15A Attorney Trust Account”

(2) Non-Fiduciary Accounts (i.e. accounts for 
funds of the attorney)
– “Attorney Business Account”
– “Attorney Operating Account”

Records and Reconciliation of 
Escrowed Funds

• A lawyer engaged in the private practice of law in this 
jurisdiction, whether in an office situated in this jurisdiction 
or otherwise, must maintain on a current basis financial 
books and records relating to such practice, and shall 
preserve the books and records for at least five years 
following the completion of the year to which they relate, 
or, as to fiduciary books and records, five years following 
the completion of that fiduciary obligation.

• See this entire rule for detailed requirements relating to the 
attorney’s duties to keep and maintain records and to 
perform regular reconciliations to insure the accuracy of 
the records of such accounts. 
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Good Funds

1. Types of Good Funds

2. Types of Checks

3. Distinguish “Good Funds” from Funds that 
are Actually Good

Practical Considerations
• Attorney escrow accounts and business 

accounts do not get all of the same federal 
banking protections as consumer accounts; 
therefore, it’s is critical that you actively 
monitor all of your accounts online. 

• ALTA Best Practices will someday soon 
mandate that you go above and beyond what 
Rule 1.15 requires.  
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ALTA Best Practices
• Block all types of ACH transactions coming out  

of your escrow accounts. Many of the major 
title insurance companies now require that 
you have your bank implement this feature. 
(i.e. you disburse by escrow check or a wire 
only)

• Implement Positive Pay (and sleep better at 
night)

Positive Pay

• What is it?
• How does it work?
• How much effort on my end as the attorney?
• How much does it cost?
• When will I be forced to implement it?



10/4/21

6

Commercial Remote Deposit

• Deposit until 8pm daily; therefore, you know 
of any issues faster and the funds  become 
available faster. 

• How does it work?
• How much does it cost?
• What kind of effort to implement?

Good Funds vs. Available Funds vs. 
Cleared Funds

• Good Funds

• Available Funds

• Cleared Funds

• No Funds
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Depository Scams

• We could talk for hours about the nightmares, 
but Remote Deposit will at least let you know 
if you have a problem one day faster if you’re 
doing a 5:30pm settlement. 

Checks and Payoffs

• You should reconcile your escrow accounts 
immediately. It’s easy if you are using your 
real-estate settlement software correctly.

• Payoff checks – You should monitor these 
daily to avoid an awful situation. I would 
encourage you to send a wire for payoffs to 
major lenders.  
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Check, Wire, and ACH Scams

• It would be nice if they would do a second 
“Catch Me If You Can” that could add a whole 
new dynamic thanks to the Internet.

• Fake Payoffs
• Social-Engineered Emails
• Bogus Wiring Instructions

Sample Counterfeit Check (caught with 
Positive Pay and rejected immediately)
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The Delaware Lawyers' Rules of Professional Conduct 
RULE 1.15 SAFEKEEPING PROPERTY 

 
(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession 

in connection with a representation separate from the lawyer's own property. Funds shall be kept 
in a separate account designated solely for funds held in connection with the practice of law in 
this jurisdiction. Except as provided in (g) with respect to IOLTA-eligible funds, such funds shall 
be maintained in the state in which the lawyer's office is situated or elsewhere with the consent 
of the client or third person. Funds of the lawyer that are reasonably sufficient to pay financial 
institution charges may be deposited in the separate account; however, such amount may not 
exceed $1,000 and must be separately stated and accounted for in the same manner as clients' 
funds deposited therein. Other property shall be identified as such and appropriately safeguarded. 
Complete records of such account funds and other property shall be kept by the lawyer and shall 
be preserved for a period of five years after the completion of the events that they record. 
 

(b) Upon receiving funds or other property in which a client or third person has an 
interest, a lawyer shall promptly notify the client or third person. Except as stated in this Rule or 
otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to 
the client or third person any funds or other property that the client or third person is entitled to 
receive and, upon request by the client or third person, shall promptly render a full accounting 
regarding such property. 
 

(c) When in the course of representation a lawyer is in possession of property in which 
both the lawyer and another person claim interests, the property shall be kept separate by the 
lawyer until there is an accounting and severance of their interests. If a dispute arises concerning 
their respective interests, the portion in dispute shall be kept separate by the lawyer until the 
dispute is resolved. 
 

(d) A lawyer engaged in the private practice of law in this jurisdiction, whether in an 
office situated in this jurisdiction or otherwise, must maintain on a current basis financial books 
and records relating to such practice, and shall preserve the books and records for at least five 
years following the completion of the year to which they relate, or, as to fiduciary books and 
records, five years following the completion of that fiduciary obligation. The maintenance of 
books and records must conform with the following provisions: 
 

(1) All bank statements, cancelled checks (or images and/or copies thereof as 
provided by the bank), records of electronic transfers and duplicate deposit slips relating 
to fiduciary and non-fiduciary accounts must be preserved. Records of all electronic 
transfers from fiduciary accounts shall include the name of the person authorizing 
transfer, the date of transfer, the name of recipient and confirmation from the banking 
institution confirming the number of the fiduciary account from which the funds are 
withdrawn and the date and time the request for transfer was completed. 

 
(2) Bank accounts maintained for fiduciary funds must be specifically designated 

as “Rule 1.15A Attorney Trust Account” or “1.15A Trust Account” or “Rule 1.15A 
Attorney Escrow Account” or “1.15A Escrow Account,” and must be used only for funds 
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held in a fiduciary capacity. A designation of the account as a “Rule 1.15A Attorney 
Trust Account” or “1.15A Trust Account” or “Rule 1.15A Attorney Escrow Account” or 
“1.15A Escrow Account,” must appear in the account title on the bank statement. Other 
related statements, checks, deposit slips, and other documents maintained for fiduciary 
funds, must contain, at a minimum, a designation of the account as “Attorney Trust 
Account” or “Attorney Escrow Account.” 

 
(3) Bank accounts and related statements, checks, deposit slips, and other 

documents maintained for non-fiduciary funds must be specifically designated as 
“Attorney Business Account” or “Attorney Operating Account,” and must be used only 
for funds held in a non-fiduciary capacity. A lawyer in the private practice of law shall 
maintain a non-fiduciary account for general operating purposes, and the account shall be 
separate from any of the lawyer's personal or other accounts. 

 
(4) All records relating to property other than cash received by a lawyer in a 

fiduciary capacity shall be maintained and preserved. The records must describe with 
specificity the identity and location of such property. 

 
(5) All billing records reflecting fees charged and other billings to clients or other 

parties must be maintained and preserved. 
 

(6) Cash receipts and cash disbursement journals must be maintained and 
preserved for each bank account for the purpose of recording fiduciary and non-fiduciary 
transactions. A lawyer using a manual system for such purposes must total and balance 
the transaction columns on a monthly basis. 

 
(7) A monthly reconciliation for each bank account, matching totals from the cash 

receipts and cash disbursement journals with the ending check register balance, must be 
performed. The reconciliation procedures, however, shall not be required for lawyers 
using a computer accounting system or a general ledger. 

 
(8) The check register balance for each bank account must be reconciled monthly 

to the bank statement balance. 
 

(9) Copies of retainer and compensation agreements with clients shall be 
maintained and preserved as required by Rule 1.5. 

 
(10) Copies of accountings to clients or third persons showing the disbursement of 

funds to them or on their behalf shall be maintained and preserved. 
 

(11) Copies of records showing disbursements on behalf clients shall be 
maintained and preserved. 

 
(12) With respect to all fiduciary accounts: 
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(A) A subsidiary ledger must be maintained and preserved with a separate 
account for each client or third party in which cash receipts and cash 
disbursement transactions and monthly balances are recorded. 

 
(B) Monthly listings of client or third party balances must be prepared 

showing the name and balance of each client or third party, and the total of all 
balances. 

 
(C) No funds disbursed for a client or third party must be in excess of 

funds received from that client or third party. If, however, through error funds 
disbursed for a client or third party exceed funds received from that client or third 
party, the lawyer shall transfer funds from the non-fiduciary account in a timely 
manner to cover the excess disbursement. 

 
(D) The reconciled total cash balance must agree with the total of the 

client or third party balance listing. There shall be no unidentified client or third 
party funds. The bank reconciliation for a fiduciary account is not complete unless 
there is agreement with the total of client or third party accounts. 

 
(E) If a check has been issued in an attempt to disburse funds, but remains 

outstanding (that is, the check has not cleared the trust or escrow bank account) 
six months or more from the date it was issued, a lawyer shall promptly take steps 
to contact the payee to determine the reason the check was not deposited by the 
payee, and shall issue a replacement check, as necessary and appropriate. With 
regard to abandoned or unclaimed trust funds, a lawyer shall comply with 
requirements of Supreme Court Rule 73. 

 
(F) No funds of the lawyer shall be placed in or left in the account except 

as provided in Rule 1.15(a). 
 

(G) No funds which should have been disbursed shall remain in the 
account, including, but not limited to, earned legal fees, which must be transferred 
to the lawyer’s non-fiduciary account on a prompt and timely basis when earned. 

 
(H) When a separate real estate bank account is maintained for settlement 

transactions, and when client or third party funds are received but not yet 
disbursed, a listing must be prepared on a monthly basis showing the name of the 
client or third party, the balance due to each client or third party, and the total of 
all such balances. The total must agree with the reconciled cash balance. 

 
(I) Only a lawyer admitted to practice law in this jurisdiction or a person 

under the direct supervision of the lawyer shall be an authorized signatory or 
authorize transfers from a client trust account. 

 
(J) Withdrawals from a client trust account shall be made only by check 

payable to a named payee and not to cash, or by authorized electronic transfer. 
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(13) If a lawyer maintains financial books and records using a computer system, 

the lawyer must cause to be printed each month a hard copy of all monthly journals, 
ledgers, reports, and reconciliations, and/or cause to be created each month an electronic 
backup of these documents to be stored in such a manner as to make them accessible for 
review by the lawyer and/or the auditor for the Lawyers’ Fund for Client Protection. 

 
(e) A lawyer's financial books and records must be subject to examination by the auditor 

for the Lawyers' Fund for Client Protection, for the purpose of verifying the accuracy of a 
certificate of compliance filed each year by the lawyer pursuant to Supreme Court Rule 69. The 
examination must be conducted so as to preserve, insofar as is consistent with these Rules, the 
confidential nature of the lawyer's books and records. If the lawyer's books and records are not 
located in Delaware, the lawyer may have the option either to produce the books and records at 
the lawyer's office in Delaware or to produce the books and records at the location outside of 
Delaware where they are ordinarily located. If the production occurs outside of Delaware, the 
lawyer shall pay any additional expenses incurred by the auditor for the purposes of an 
examination. 
 

(f) A lawyer holding client or third-person funds must initially and reasonably determine 
whether the funds should or should not be placed in an interest or dividend-bearing account for 
the benefit of the client or third person. In making such a determination, the lawyer must 
consider the financial interests of the client or third person, the costs of establishing and 
maintaining the account, any tax reporting procedures or requirements, the nature of the 
transaction involved, the likelihood of delay in the relevant proceedings, and whether the funds 
are of a nominal amount or are expected to be held by the lawyer for a short period of time such 
that the costs incurred to secure income for the client or third person would exceed such income. 
A lawyer must at reasonable intervals consider whether changed circumstances would warrant a 
new determination with respect to the deposit of client or third-person funds. Except as provided 
in these Rules, interest or dividends earned on client or third-person funds placed into an interest 
or dividend-bearing account for the benefit of the client or third person (less any deductions for 
service charges or other fees of the depository institution) shall belong to the client or third 
person whose funds are deposited, and the lawyer shall have no right or claim to such interest or 
dividends, and may not otherwise receive any financial benefit or other economic concessions 
relating to a banking relationship with the institution where any account is maintained pursuant 
to this Rule. 
 

(g) A lawyer holding client or third person funds who has reasonably determined, 
pursuant to subsection (f) of this Rule, that such funds need not be deposited into an interest or 
dividend-bearing account for the benefit of the client or third-person must establish and maintain 
one or more pooled trust/escrow accounts in a financial institution in Delaware for the deposit of 
all client or third person funds held in connection with the practice of law in this jurisdiction that 
are nominal in amount or to be held by the lawyer for a short period such that the costs incurred 
to secure income for the client or third person would exceed such income (IOLTA-eligible 
funds). This requirement shall not apply to a lawyer who either has obtained inactive status 
pursuant to Supreme Court Rule 69(d) or has obtained a Certificate of Retirement pursuant to 
Supreme Court Rule 69(f). Each pooled trust/escrow account must be established as a pooled 
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interest or dividend-bearing account (IOLTA Account) in compliance with the provisions of this 
Rule, except those accounts exempted under section (h)(7) below. The lawyer shall have no right 
or claim to such interest or dividends, and may not otherwise receive any financial benefit or 
other economic concessions relating to a banking relationship with the institution where any 
account is maintained pursuant to this Rule. 
 

(h) Lawyers may maintain IOLTA Accounts only in financial institutions that are 
approved by the Lawyers Fund For Client Protection pursuant to Rule 1.15A of these Rules, and 
are determined by the Delaware Bar Foundation (the Foundation) to be “eligible institutions”. 
Eligible institutions are defined as those institutions that voluntarily offer a comparable interest 
rate on IOLTA Accounts and meet the other requirements of this Rule. A comparable interest 
rate on IOLTA Accounts means a rate that is no less than the highest rate of interest or dividends 
generally available from the institution to its non-IOLTA customers when IOLTA Accounts 
meet or exceed the same minimum balance or other account eligibility qualifications, if any. In 
determining the comparable interest rate or dividend, an eligible institution may consider factors, 
in addition to the IOLTA Account balance, customarily considered by the institution when 
setting rates of interest or dividends for its customers, provided that such factors do not 
discriminate against IOLTA Accounts. 
 

(1) An eligible institution may satisfy the comparable interest rate requirement by 
electing one of the following three options: 

 
(A) establish the IOLTA Account as the comparable interest rate product; 

 
(B) pay the comparable interest rate on the IOLTA Account in lieu of 

actually establishing the IOLTA Account as the comparable interest rate product; 
or 

 
(C) pay the “Safe Harbor Rate” on the IOLTA Account (as posted on the 

Foundation's website). Until redetermined by the Foundation, the Safe Harbor 
Rate is the higher of 0.65% per annum or 65% of the Federal Funds Target Rate 
as of the first day of the IOLTA Account earnings period, net of Allowable 
Reasonable Service Charges and Fees (as defined in section (h)(5) below). The 
Safe Harbor Rate shall be reevaluated periodically, but no more frequently than 
every six months, by the Foundation to reflect an overall comparable interest rate 
offered by financial institutions in Delaware and may be redetermined by the 
Foundation following such revaluation. Upon any such redetermination, the 
Foundation shall give at least 90 days advance written notice of the effective date 
of such redetermination to all eligible institutions maintaining any IOLTA 
Accounts and by posting on its website. Election of the Safe Harbor Rate is 
optional and eligible institutions may instead choose to satisfy compliance with 
this Rule by electing instead either option (A) or (B) above. 

 
(2) IOLTA Accounts may be established as: 
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(A) a business checking account with an automated investment feature in 
overnight daily financial institution repurchase agreements or money market 
funds. A daily financial institution repurchase agreement shall be fully 
collateralized by U. S. Government Securities (meaning U.S. Treasury obligations 
and obligations issued or guaranteed as to principal and interest by the United 
States government), and may be established only with an eligible institution that 
is “well-capitalized” or “adequately capitalized” as those terms are defined by 
applicable federal statutes and regulations. A “money market fund” is an 
investment company registered under the Investment Company Act of 1940, as 
amended, that is qualified to hold itself out to investors as a money market fund 
under Rules and Regulations adopted by the Securities and Exchange 
Commission pursuant to said Act. A money market fund shall be invested solely 
in U.S. Government Securities, or repurchase agreements fully collateralized by 
U.S. Government Securities, and, at the time of the investment, shall have total 
assets of at least two hundred fifty million dollars ($250,000,000). 

 
(B) a checking account paying preferred interest rates, such as market 

based or indexed rates; 
 

(C) a public funds interest-bearing checking account such as an account 
used for governmental agencies and other non-profit organizations; 

 
(D) an interest-bearing checking account such as a negotiable order of 

withdrawal (NOW) account; or business checking with interest; or 
 

(E) any other interest or dividend-bearing account offered by the eligible 
institution to its non-IOLTA customers, which is commercially reasonable to use 
for a pooled account of short term or nominal amount funds. 

 
(3) Nothing in this rule shall preclude an eligible institution from paying a higher 

rate of interest or dividends on IOLTA Accounts than described above or electing to 
waive service charges or fees on IOLTA Accounts. 

 
(4) Interest and dividends on IOLTA Accounts shall be calculated in accordance 

with the eligible institution's standard practice for non-IOLTA customers. 
 

(5) “Allowable Reasonable Service Charges or Fees” for IOLTA Accounts are 
defined as per check charges, per deposit charges, an account maintenance fee, automated 
transfer (“sweep”) fees, FDIC insurance fees, and a reasonable IOLTA administrative fee 
for the direct costs of complying with the reporting and payment requirements of this 
rule. Allowable Reasonable Service Charges or Fees may only be deducted from interest 
or dividends on an IOLTA account at the rates and in accordance with the customary 
practices of the eligible institution for non-IOLTA customers. No service charges or fees 
other than Allowable Reasonable Service Charges and Fees may be assessed against or 
deducted from the interest or dividends on an IOLTA Account. No Allowable 
Reasonable Service Charges or Fees on an IOLTA Account for any reporting period shall 
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be taken from interest or dividends earned on other IOLTA Accounts, or from the 
principal balance of any IOLTA Account. Any fees and services charges (other than 
Allowable Reasonable Service Charges and Fees deducted from interest on an IOLTA 
Account), including but not limited to bank overdraft fees, wire transfer fees, remote 
deposit fees and fees for checks returned for insufficient funds, shall be the sole 
responsibility of, and may be charged to, the lawyer or law firm maintaining the IOLTA 
Account. Nothing in this Rule shall prohibit a lawyer or law firm maintaining an IOLTA 
account from recouping fees charged to their IOLTA account from the appropriate client 
on whose behalf the fee was incurred and as otherwise provided for in the Rules of 
Professional Conduct. 

 
(6) Lawyers or law firms depositing client or third party funds in an IOLTA 

Account under this paragraph (h) shall direct the eligible institution: 
 

(A) to remit interest monthly, or, with the consent of the Foundation, 
quarterly (net of any Allowable Reasonable Service Charges or Fees), computed 
on the average monthly balance in the account or otherwise computed in 
accordance with the institution's standard practices, provided that the eligible 
institution may elect to waive any or all such charges and fees; 

 
(B) to transmit with each remittance to the Foundation a report in a form 

and through any reasonable manner of transmission approved by the Foundation 
showing the name of the lawyer or law firm on each IOLTA Account whose 
remittance is sent, the IOLTA Account number for each account, the amount of 
interest attributable to each IOLTA Account, the time period covered by the 
report, the rate of interest or dividend applied, the amount and type of Allowable 
Reasonable Service Charges or Fees deducted, if any, the average account balance 
for the period for which the report was made, the net amount of interest remitted 
for the period and such other information as may be reasonably required by the 
Foundation; and 

 
(C) to transmit to the depositing lawyer or law firm a statement in 

accordance with normal procedures for reporting to depositors of the eligible 
institution. 

 
(7) Any IOLTA account which has not or cannot reasonably be expected to 

generate interest or dividends in excess of Allowable Reasonable Service Charges or 
Fees, may, under criteria established by the Foundation, be exempted by the Foundation 
from required participation in the IOLTA program. Exemption of an IOLTA account 
from the IOLTA program revokes the permission to use the Foundation's tax 
identification number for that account. The lawyer or law firm whose account has been 
exempted will annually certify to the Supreme Court, as part of its Annual Certificate of 
Compliance, that the lawyer or law firm expects no material increase in activity in its 
exempted trust/escrow account during the 12 months following the date of the filing of 
the Certificate. The Foundation will review exempted accounts and may revoke the 
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exemption if it determines that the account can generate interest or dividends in excess of 
Allowable Reasonable Service Charges and Fees. 

 
(8) In order for the Foundation to be able to determine that all pooled trust/escrow 

accounts are properly identified by the eligible institutions, each lawyer or law firm that 
maintains a pooled trust/escrow account is deemed to have authorized the Foundation to 
have access to the pooled trust/escrow account-related information contained within its 
Annual Certificate of Compliance, filed annually with the Supreme Court. In addition, 
when a lawyer or law firm requests an eligible institution to open an IOLTA account, the 
lawyer or law firm will submit the request in writing to the institution, using the 
designated form letter located on the Foundation's website, with a copy of said letter to be 
sent to the Foundation by the lawyer or law firm. 

 
(9) Should the Foundation determine that an IOLTA Account of a financial 

institution has failed to comply with the provisions of this Rule, the Foundation shall 
notify the affected lawyer or law firm and the financial institution of such failure to 
comply, specifying the corrective action needed, with a reasonable time specified by the 
Foundation for the compliance to be achieved, but no longer than 90 days. Should 
compliance not be achieved within the time specified, the Foundation shall notify the 
affected lawyer or law firm, the financial institution and the Office of Disciplinary 
Counsel. 

 
(i) The funds transmitted to the Foundation shall be available for distribution for the 

following purposes: 
 

(1) To improve the administration of justice; 
 

(2) To provide and to enhance the delivery of legal services to the poor; 
 

(3) To support law related education; 
 

(4) For such other purposes that serve the public interest. 
 
The Delaware Bar Foundation shall recommend for the approval of the Supreme Court of the 
State of Delaware, such distributions as it may deem appropriate. Distributions shall be made 
only upon the Court's approval. 
 

(j) Lawyers or law firms, depositing client or third party funds in a pooled trust/escrow 
account under this paragraph shall not be required to advise the client or third party of such 
deposit or of the purposes to which the interest accumulated by reason of such deposits is to be 
directed.” 
 

(k) A lawyer shall not disburse fiduciary funds from a bank account unless the funds 
deposited in the lawyer’s fiduciary account to be disbursed, or the funds which are in the 
lawyer’s unrestricted possession and control and are or will be timely deposited, are good funds 
as hereinafter defined. “Good funds” shall mean: 
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(1) cash; 

 
(2) electronic fund (“wire”) transfer; 

 
(3) certified check; 

 
(4) bank cashier's check or treasurer's check; 

 
(5) U.S. Treasury or State of Delaware Treasury check; 

 
(6) Check drawn on a separate trust or escrow account of an attorney engaged in 

the private practice of law in the State of Delaware held in a fiduciary capacity, including 
his or her client's funds; 

 
(7) Check of an insurance company that is authorized by the Insurance 

Commissioner of Delaware to transact insurance business in Delaware; 
 

(8) Check in an amount no greater than $10,000.00; 
 

(9) Check greater than $10,000.00, which has been actually and finally collected 
and may be drawn against under federal or state banking regulations then in effect; 

 
(10) Check drawn on an escrow account of a real estate broker licensed by the 

state of Delaware up to the limit of guarantee provided per transaction by statute. 
 
COMMENT 

[1] A lawyer should hold property of others with the care required of a professional fiduciary. 
Securities should be kept in a safe deposit box, except when some other form of safekeeping is 
warranted by special circumstances. All property which is the property of clients or third persons 
should be kept separate from the lawyer's business and personal property and, if monies, in one 
or more trust accounts. Separate trust accounts may be warranted when administering estate 
monies or acting in similar fiduciary capacities.  
 
[2] Lawyers often receive funds from third parties from which the lawyer's fee will be paid. If 
there is risk that the client may divert the funds without paying the fee, the lawyer is not required 
to remit the portion from which the fee is to be paid. However, a lawyer may not hold funds to 
coerce a client into accepting the lawyer's contention. The disputed portion of the funds should 
be kept in trust and the lawyer should suggest means for prompt resolution of the dispute, such as 
arbitration. The undisputed portion of the funds shall be promptly distributed.  
 
[3] Third parties, such as a client's creditors, may have just claims against funds or other property 
in a lawyer's custody. A lawyer may have a duty under applicable law to protect such third-party 
claims against wrongful interference by the client, and accordingly may refuse to surrender the 
property to the client. However, a lawyer should not unilaterally assume to arbitrate a dispute 
between the client and the third party.  
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[4] The obligations of a lawyer under this Rule are independent of those arising from activity 
other than rendering legal services. For example, a lawyer who serves as an escrow agent is 
governed by the applicable law relating to fiduciaries even though the lawyer does not render 
legal services in the transaction.  
 
[5] The extensive provisions contained in Rule 1.15(d) represent the financial recordkeeping 
requirements that lawyers must follow when engaged in the private practice of law in this 
jurisdiction. These provisions are also reflected in a certificate of compliance that is included in 
each lawyer's registration statement, filed annually pursuant to Delaware Supreme Court Rule 
69.  
 
[6] Compliance with these provisions provides the necessary level of control to safeguard client 
and third party funds, as well as the lawyer's operating funds. When these recordkeeping 
procedures are not performed on a prompt and timely basis, there will be a loss of control by the 
lawyer, resulting in insufficient safeguards over client and other property.  
 
[7] Rule 1.15(d)(12)(I) and (J) enumerate minimal accounting controls for client trust accounts. 
They also enunciate the requirement that only a lawyer admitted to the practice of law in 
Delaware or a person who is under the direct supervision of the lawyer shall be the authorized 
signatory or authorize electronic transfers from a client trust account. While it is permissible to 
grant limited nonlawyer access to a client trust account, such access should be limited and 
closely monitored by the lawyer. The lawyer has a non-delegable duty to protect and preserve the 
funds in a client trust account and can be disciplined for failure to supervise subordinates who 
misappropriate client funds. See, Rules 5.1 and 5.3 of the Delaware Lawyers Rules of 
Professional Conduct.  
 
[8] Authorized electronic transfers shall be limited to  
 
(1) money required for payment to a client or third person on behalf of a client;  
 
(2) expenses properly incurred on behalf of a client, such as filing fees or payment to third 
persons for services rendered in connection with the representation;  
 
(3) money transferred to the lawyer for fees that are earned in connection with the representation 
and are not in dispute; or  
 
(4) money transferred from one client trust account to another client trust account.  
 
[9] Some of the essential financial recordkeeping issues for lawyers under this Rule include the 
following:  
 
(a) Segregation of funds. Improper commingling occurs when the lawyer's funds are deposited in 
an account intended for the holding of client and third party funds, or when client funds are 
deposited in an account intended for the holding of the lawyer's funds. The only exception is 
found in Rule 1.15(a), which allows a lawyer to maintain $500 of the lawyer's funds in the 
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fiduciary account in order to cover possible bank service charges. Keeping an accurate account 
of each client's funds is more difficult if client funds are combined with the lawyer's own funds. 
The requirement of separate bank accounts for lawyer funds and non-lawyer funds, with separate 
bookkeeping procedures for each, is intended to avoid commingling.  
 
(b) Deposits of legal fees. Unearned legal fees are the property of the client until earned, and 
therefore must be deposited into the lawyer's fiduciary account. Legal fees must be withdrawn 
from the fiduciary account and transferred to the operating or business account promptly upon 
being earned, to avoid improper commingling. The monthly listing of client and third party funds 
in the fiduciary account should therefore be carefully reviewed in order to determine whether any 
earned legal fees remain in the account.  
 
(c) Identity of property. The identity and location of client funds and other property must be 
maintained at all times. Accordingly, every cash receipt and disbursement transaction in the 
fiduciary account must be specifically identified by the name of the client or third party. If 
financial books and records are maintained in this manner, the resultant control should ensure 
that there are no unidentified funds in the lawyer's possession.  
 
(d) Disbursement of funds. Funds due to clients or third parties must be disbursed without 
unnecessary delay. The monthly listing of client funds in the fiduciary account should therefore 
be reviewed carefully in order to determine whether any balances due to clients or third parties 
remain in the account.  
 
(e) Negative balances. The disbursement of client or third party funds in an amount greater than 
the amount being held for such client or third party results in a negative balance in the fiduciary 
account. This should never occur when the proper controls are in place. However, if a negative 
balance occurs by mistake or oversight, the lawyer must make a timely transfer of funds from the 
operating account to the fiduciary account in order to cover the excess disbursement and cure the 
negative balance. Such mistakes can be avoided by making certain that the client balance 
sufficiently covers a potential disbursement prior to making the actual disbursement.  
 
(f) Reconciliations. Reconciled cash balances in the fiduciary accounts must agree with the totals 
of client balances held. Only by performing a reconciliation procedure will the lawyer be assured 
that the cash balance in the fiduciary account exactly covers the balance of client and third party 
funds that the lawyer is holding.  
 
(g) Real estate accounts. Bank accounts used exclusively for real estate settlement transactions 
are fiduciary accounts, and are therefore subject to the same recordkeeping requirements as other 
such accounts, except that cash receipts and cash disbursements journals are not required.  
 
[10] Illustrations of some of the accounting terms that lawyers need to be aware of, as used in 
this Rule, include the following:  
 
(a) Financial books and records include all paper documents or computer files in which fiduciary 
and non-fiduciary transactions are individually recorded, balanced, reconciled, and totaled. Such 
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records include cash receipts and cash disbursements journals, general and subsidiary journals, 
periodic reports, monthly reconciliations, listings, and so on.  
 
(b) The cash receipts journal is a monthly listing of all deposits made during the month and 
identified by date, source name, and amount, and in distribution columns, the nature of the funds 
received, such as “fee income” or “advance from client,” and so on. Such a journal is maintained 
for each bank account.  
 
(c) The cash disbursements journal is a listing of all check payments made during the month and 
identified by date, payee name, check number, and amount, and in distribution columns, the 
nature of funds disbursed, such as “rent” or “payroll,” and so on. Such a journal is maintained for 
each bank account. Cash receipts and cash disbursement records may be maintained in one 
consolidated journal.  
 
(d) Totals and balances refer to the procedures that the lawyer needs to perform when using a 
manual system for accounting purposes, in order to ensure that the totals in the monthly cash 
receipts and cash disbursements journal are correct. The cash and distribution columns must be 
added up for each month, then the total cash received or disbursed must be compared with the 
total of all of the distribution columns.  
 
(e) The ending check register balance is the accumulated net cash balance of all deposits, check 
payments, and adjustments for each bank account. This balance will not normally agree with the 
bank balance appearing on the end-of-month bank statement because deposits and checks may 
not clear with the bank until the next statement period. This is why a reconciliation is necessary.  
 
(f) The reconciled monthly cash balance is the bank balance conformed to the check register 
balance by taking into account the items recorded in the check register which have not cleared 
the bank. For example:  
 
 Account balance, per bank statement $2,000.00

 
Add -- deposits in transit (deposits in check register that do not 
appear on bank statement) $1,500.00

 
Less -- outstanding checks (checks entered in check register that do 
not appear on bank statement) (1,800.00)
Reconciled cash balance $1,700.00

 
(g) The general ledger is a yearly record in which all of a lawyer's transactions are recorded and 
grouped by type, such as cash received, cash disbursed, fee income, funds due to clients, and so 
on. Each type of transaction recorded in the general ledger is also summarized as an aggregate 
balance. For example, the ledger shows cash balances for each bank account which represent the 
accumulation of the beginning balance, all of the deposits in the period, and all of the checks 
issued in the period.  
 
(h) The subsidiary ledger is the list of transactions shown by each individual client or third party, 
with the individual balances of each (as contrasted to the general ledger, which lists the total 
balances in an aggregate amount “due to clients”). The total of all of the individual client and 
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third party balances in the subsidiary ledger should agree with the total account balance in the 
general ledger.  
 
(i) A variance occurs in a reconciliation procedure when two figures which should agree do not 
in fact agree. For example, a variance occurs when the reconciled cash balance in a fiduciary 
account does not agree with the total of client and third party funds that the lawyer is actually 
holding.  
 
[11] Accrued interest on client and other funds in a lawyer's possession is not the property of the 
lawyer, but is generally considered to be the property of the owner of the principal. An exception 
to this legal principle relates to nominal amounts of interest on principal. A lawyer must 
reasonably determine if the transactional or other costs of tracking and transferring such interest 
to the owners of the principal are greater than the amount of the interest itself. The lawyer's 
proper determination along these lines will result in the lawyer's depositing of fiduciary funds 
into an interest-bearing account for the benefit of the owners of the principal, or into a pooled 
interest-bearing account. If funds are deposited into a pooled account, the interest is to be 
transferred (with some exceptions) to the Delaware Bar Foundation pursuant to the Delaware 
Supreme Court's Interest On Lawyer Trust Accounts Program (“IOLTA”).  
 
[12] Implicit in the principles underlying Rule 1.15 is the strict prohibition against the 
misappropriation of client or third party funds. Misappropriation of fiduciary funds is clearly a 
violation of the lawyer's obligation to safeguard client and other funds. Moreover, intentional or 
knowing misappropriation may also be a violation of Rule 8.4(b) (criminal conduct in the form 
of theft) and Rule 8.4(c) (general dishonest or deceptive conduct). Intentional or knowing 
misappropriation is considered to be one of the most serious acts of professional misconduct in 
which a lawyer can engage, and typically results in severe disciplinary sanctions.  
 
[13] Misappropriation includes any unauthorized taking by a lawyer of client or other property, 
even for benign reasons or where there is an intent to replenish such funds. Although 
misappropriation by mistake, neglect, or recklessness is not as serious as intentional or knowing 
misappropriation, it can nevertheless result in severe disciplinary sanctions. See, e.g., Matter of 
Figliola, Del. Supr., 652 A.2d 1071, 1076-78 (1995).  
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The Delaware Lawyers' Rules of Professional Conduct 
RULE 1.15A TRUST ACCOUNT OVERDRAFT NOTIFICATION 

(a) Every attorney practicing or admitted to practice in this jurisdiction shall designate 
every account into which attorney trust or escrow funds are deposited either as a “Rule 1.15A 
Attorney Trust Account” or “Rule 1.15A Trust Account” or “Rule 1.15A Attorney Escrow 
Account” or “1.15A Escrow Account,” pursuant to Rule 1.15(d)(2). 
 

(b) Bank accounts designated as “Rule 1.15A Attorney Trust Account” or “1.15A Trust 
Account” or “Rule 1.15A Attorney Escrow Account” or “1.15A Escrow Account,” pursuant to 
Rule 1.15(d)(2) shall be maintained only in financial institutions approved by the Lawyers’ Fund 
for Client Protection (the “Fund”). A financial institution may not be approved as a depository 
for attorney trust and escrow accounts unless it shall have filed with the Fund an agreement, in a 
form provided by the Fund, to report to the Office of Disciplinary Counsel (“ODC”) in the event 
any instrument in properly payable form is presented against an attorney trust or escrow account 
containing insufficient funds, irrespective of whether or not the instrument is honored. 
 

(c) The Supreme Court may establish rules governing approval and termination of 
approved status for financial institutions and the Fund shall annually publish a list of approved 
financial institutions. No trust or escrow account shall be maintained in any financial institution 
that does not agree to make such reports. Any such agreement shall apply to all branches of the 
financial institution and shall not be canceled except upon thirty (30) days notice in writing to the 
Fund. 
 

(d) The overdraft notification agreement shall provide that all reports made by the 
financial institution shall be in the following format: 
 

(1) In the case of a dishonored instrument, the report shall be identical to the 
overdraft notice customarily forwarded to the depositor, and shall include a copy of the 
dishonored instrument to the ODC no later than seven (7) calendar days following a 
request for the copy by the ODC. 

 
(2) In the case of instruments that are presented against insufficient funds, but 

which instruments are honored, the report shall identify the financial institution, the 
attorney or law firm, the account number, the date of presentation for payment, and the 
date paid, as well as the amount of the overdraft created thereby. 

 
(e) Reports shall be made simultaneously with, and within the time provided by law for, 

notice of dishonor. If an instrument presented against insufficient funds is honored, then the 
report shall be made within seven (7) calendar days of the date of presentation for payment 
against insufficient funds. 
 

(f) Every attorney practicing or admitted to practice in this jurisdiction shall, as a 
condition thereof, be conclusively deemed to have consented to the reporting and production 
requirements mandated by this rule. 
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(g) Nothing herein shall preclude a financial institution from charging a particular 
attorney or law firm for the reasonable costs of producing the reports and records required by this 
rule. 
 

(h) The terms used in this section are defined as follows: 
 

(1) “Financial institution” includes banks, savings and loan associations, credit 
unions, savings banks and any other business or persons which accept for deposit funds 
held in trust by attorneys. 

 
(2) “Properly payable” refers to an instrument which, if presented in the normal 

course of business, is in a form requiring payment under the laws of Delaware. 
 

(3) “Notice of dishonor” refers to the notice which a financial institution is 
required to give, under the laws of Delaware, upon presentation of an instrument which 
the institution dishonors. 
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Using and Protecting Your Escrow Accounts  

October 2021 

 

PART I: ETHICAL OBLIGATIONS – RULE 1.15  

 

 Rules 1.15 and 1.15A of The Delaware Lawyers’ Rules of Professional Conduct provide 

guidance and requirements for the establishment and use of accounts in which the attorney 

collects and disburses funds not belonging to the attorney. 

 

A. IOLTA Accounts 

 

 1. Duty to Use [Rule 1.15(g)] 

 

A lawyer holding client or third person funds who has reasonably determined, pursuant 

to subsection (f) of this Rule, that such funds need not be deposited into an interest or dividend-

bearing account for the benefit of the client or third-person must establish and maintain one or 

more pooled trust/escrow accounts in a financial institution in Delaware for the deposit of all 

client or third person funds held in connection with the practice of law in this jurisdiction that 

are nominal in amount or to be held by the lawyer for a short period such that the costs incurred 

to secure income for the client or third person would exceed such income (IOLTA-eligible 

funds). 

 

Practical Recommendations: 
 

• If you are doing more than a handful of real-estate settlements a year, you 

should have a separate REAL-ESTATE escrow account that is tied into your 

real-estate settlement software (i.e. TitleExpress, SoftPro, Ramquest, etc.) so 

that the reconciliation is easiest. (Trying to do settlements with miscellaneous, 

non-real estate escrow management software—the stuff you may use for 

retainers and disbursing a personal injury settlement—is a huge mistake.) 

• You can buy and obtain a one-user license for a professional real-estate 

settlement software (RESS) for around $600 a year. 

• When you first start using new software, make sure you do the reconciliations 

yourself so you know how the system works before you pass it off to a 

bookkeeper.  

2. Prohibition on attorney retention of interest earned on funds not belonging to the 

attorney [Rules 1.15(f) and 1.15(g)] 

 

Except as provided in these Rules, interest or dividends earned on client or third-person 

funds placed into an interest or dividend-bearing account for the benefit of the client or third 

person (less any deductions for service charges or other fees of the depository institution) shall 

belong to the client or third person whose funds are deposited, and the lawyer shall have no 

right or claim to such interest or dividends, and may not otherwise receive any financial benefit 
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or other economic concessions relating to a banking relationship with the institution where any 

account is maintained pursuant to this Rule.  [Rule 1.15(f)] 

           

 The lawyer shall have no right or claim to such interest or dividends, and may not 

otherwise receive any financial benefit or other economic concessions relating to a banking 

relationship with the institution where any account is maintained pursuant to this Rule.  [Rule 

1.15(g)] 

 

 3. Banks eligible to hold IOLTA eligible funds [Rule 1.15(h); Rule 1.15A(b)] 

 

Lawyers may maintain IOLTA Accounts only in financial institutions that are approved 

by the Lawyers Fund For Client Protection pursuant to Rule 1.15A of these Rules, and are 

determined by the Delaware Bar Foundation (the Foundation) to be “eligible institutions”. 

Eligible institutions are defined as those institutions that voluntarily offer a comparable interest 

rate on IOLTA Accounts and meet the other requirements of this Rule.  [Rule 1.15(h)] 

 

 A financial institution may not be approved as a depository for attorney trust and escrow 

accounts unless it shall have filed with the Fund an agreement, in a form provided by the Fund, 

to report to the Office of Disciplinary Counsel (“ODC”) in the event any instrument in properly 

payable form is presented against an attorney trust or escrow account containing insufficient 

funds, irrespective of whether or not the instrument is honored.  [Rule 1.15A(b)] 

 

B. Duty to Invest Funds [Rule 1.15(f)] 

 

 1. Initial Determination – A Practical Evaluation 

 

 A lawyer holding client or third-person funds must initially and reasonably determine 

whether the funds should or should not be placed in an interest or dividend-bearing account for 

the benefit of the client or third person. In making such a determination, the lawyer must 

consider the financial interests of the client or third person, the costs of establishing and 

maintaining the account, any tax reporting procedures or requirements, the nature of the 

transaction involved, the likelihood of delay in the relevant proceedings, and whether the funds 

are of a nominal amount or are expected to be held by the lawyer for a short period of time such 

that the costs incurred to secure income for the client or third person would exceed such income.  

  

2. Periodic Reevaluation 

 

A lawyer must at reasonable intervals consider whether changed circumstances would 

warrant a new determination with respect to the deposit of client or third-person funds. 

 

Practical Considerations: 
 

• There are two 3 main reasons why you may hold funds after a settlement 

has occurred: 

o Escrowing funds relating to an open mortgage, judgment, or lien. 
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o Escrowing funds for an open estate (i.e. creditor claims period 

needs to expire and the estate should be closed at the Register of 

Wills). 

o Post-settlement issues between the parties (i.e. repair escrow). 

• If the post-settlement escrow amount is significant and could earn 

reasonable interest over an expected long period of time, then you 

probably want to look into an interest-earning escrow account. Thankfully, 

most post-settlement escrows are smaller and tend to not be held for more 

than a few months. 

C. Notice to Owner of Funds; Duties to Promptly Deliver and Account [Rule 1.15(b)] 

 

Upon receiving funds or other property in which a client or third person has an interest, 

a lawyer shall promptly notify the client or third person. Except as stated in this Rule or 

otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to 

the client or third person any funds or other property that the client or third person is entitled to 

receive and, upon request by the client or third person, shall promptly render a full accounting 

regarding such property. 

 

D. Designation of Accounts [Rule 1.15(d)(2); Rule 1.15A(a)] 

 

 1. Fiduciary Accounts (i.e. accounts holding funds of third parties) 

 

Bank accounts maintained for fiduciary funds must be specifically designated as “Rule 

1.15A Attorney Trust Account” or “1.15A Trust Account” or “Rule 1.15A Attorney Escrow 

Account” or “1.15A Escrow Account,” and must be used only for funds held in a fiduciary 

capacity. A designation of the account as a “Rule 1.15A Attorney Trust Account” or “1.15A 

Trust Account” or “Rule 1.15A Attorney Escrow Account” or “1.15A Escrow Account,” must 

appear in the account title on the bank statement. Other related statements, checks, deposit slips, 

and other documents maintained for fiduciary funds, must contain, at a minimum, a designation 

of the account as “Attorney Trust Account” or “Attorney Escrow Account.”  [Rules 1.15(d)(2)] 

 

Every attorney practicing or admitted to practice in this jurisdiction shall designate every 

account into which attorney trust or escrow funds are deposited either as a “Rule 1.15A Attorney 

Trust Account” or “Rule 1.15A Trust Account” or “Rule 1.15A Attorney Escrow Account” or 

“1.15A Escrow Account,” pursuant to Rule 1.15(d)(2).  [Rule 1.15A(a)] 

 

 2. Non-fiduciary Accounts (i.e. accounts for funds of the attorney or law firm) 

 

Bank accounts and related statements, checks, deposit slips, and other documents 

maintained for non-fiduciary funds must be specifically designated as “Attorney Business 

Account” or “Attorney Operating Account,” and must be used only for funds held in a non-

fiduciary capacity. A lawyer in the private practice of law shall maintain a non-fiduciary 

account for general operating purposes, and the account shall be separate from any of the 

lawyer's personal or other accounts.  [Rule 1.15(d)(3)] 
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E. Records and Reconciliation of Escrowed Funds [Rule 1.15(d)]  

 

A lawyer engaged in the private practice of law in this jurisdiction, whether in an office 

situated in this jurisdiction or otherwise, must maintain on a current basis financial books and 

records relating to such practice, and shall preserve the books and records for at least five years 

following the completion of the year to which they relate, or, as to fiduciary books and records, 

five years following the completion of that fiduciary obligation. 

 

 See this entire rule for detailed requirements relating to the attorney’s duties to keep and 

maintain records and to perform regular reconciliations to insure the accuracy of the records of 

such accounts.  

 

F. Good Funds [Rule 1.15(k)] 

 

 1. Types of good funds 

 

A lawyer shall not disburse fiduciary funds from a bank account unless the funds 

deposited in the lawyer’s fiduciary account to be disbursed, or the funds which are in the 

lawyer’s unrestricted possession and control and are or will be timely deposited, are good funds 

as hereinafter defined. “Good funds” shall mean: 

 

(1) cash; 

 

(2) electronic fund (“wire”) transfer; 

 

(3) certified check; 

 

(4) bank cashier's check or treasurer's check; 

 

(5) U.S. Treasury or State of Delaware Treasury check; 

 

(6) Check drawn on a separate trust or escrow account of an attorney engaged in 

the private practice of law in the State of Delaware held in a fiduciary capacity, 

including his or her client's funds; 

 

(7) Check of an insurance company that is authorized by the Insurance 

Commissioner of Delaware to transact insurance business in Delaware; 

 

(8) Check in an amount no greater than $10,000.00; 

 

(9) Check greater than $10,000.00, which has been actually and finally collected 

and may be drawn against under federal or state banking regulations then in effect; 
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           (10) Check drawn on an escrow account of a real estate broker licensed by the 

state of Delaware up to the limit of guarantee provided per transaction by statute.  The limit is 

currently $25,000.00.  See 24 Del. C. §2922(a). 

 

2. Types of Checks 

 

  a.  Cashier’s Check.  A cashier’s check is a draft for which the drawer and drawee 

are the same bank.  6 Del. C. §3-104(a) 

 

   A.  A Drawee is a person ordered in a draft to make payment.  §3-

103(a)(2). 

 

   B.  A Drawer is the person who signs or is identified in a draft as a person 

ordering payment. §3-103(a)(3). 

 

   C.  A Draft is an unconditional order to pay a fixed amount of money if it 

is payable to an identified person and is payable on demand or at a definite time.  §3-104(a), (b) 

and (e); 3-109(b). 

 

  b.  Certified Check.  A certified check is a checked accepted by the bank on which 

it is drawn.  Acceptance can occur by (1) the drawee’s signed agreement, written on the draft, to 

pay a draft as presented or (2) by stating on the check that it is certified.  §3-409. 

 

  c.  Teller’s Check.   A teller’s check is a draft drawn by a bank (a) on another 

bank or (b) payable at or through a bank.  §3-104(h). 

 

  d.  Official Check.   An “Official Check” is not defined in the UCC.  Most 

Official Checks that I have seen are issued by a bank and are payable by a different bank.  This 

type of check is a teller’s check.  A teller’s check is not included in Rule 1.15 in the definition of 

good funds.  However, it probably should be considered to be good funds since payment of this 

type of check is guaranteed by a bank.  The Commentary to the Regulations in 12 CFR Part 229 

states as follows: “Teller’s checks generally are sold by banks to substitute the bank’s credit for 

the customer’s credit and thereby enhance the collectability of the checks.” 

 

G. Distinguish “Good Funds” from funds that are actually good 

 

 Although Rules 1.15(k) specifies the class of funds that are considered “good funds” by 

the Supreme Court, such funds may not actually be good and collectible or available to draw on.  

Examples of good funds that are not collectible or available to draw on include: 

 

1.  A regular check for, say, $7,500, that is not be honored by the bank upon 

which it is drawn because of lack of available funds in the account. 

 

2.  A Cashier’s check of an out-of-state bank for which the funds may not be 

available for a few days. 
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PART II: PRACTICAL CONSIDERATIONS FOR PROTECTING YOUR ESCROW 

ACCOUNT 

 

 

1) Rule 1.15 in a Nutshell: Lawyers have a duty to reasonably protect and safeguard all client 

property. In a real-estate transaction world, this generally means making sure the funds in 

your escrow account are appropriately disbursed in a timely fashion; however, in the age of 

counterfeit checks being made on the internet and remote deposit being available on a smart 

phone, it’s no longer sufficient to simply think “well, if my account is breached, the bank 

will take care of it.” 

 

2) Rule 1.15 is fairly obvious and easy to read; however, this section is designed to go beyond 

what the Delaware rules require so that you sleep better at night. The American Land Title 

Association (ALTA) has promulgated what are known as its “Best Practices” for real-estate 

settlements and it has recommendations that are essentially becoming the de facto 

requirements when major lenders nationwide refuse to allow settlements to take place at 

firms not following the Best Practices.  

 

3) As part of the Best Practices, title insurance companies now mandate that your firm has your 

bank implement a “block” on ACH withdraws and outgoing international wires. I have 

heard that some banks simply cannot block outgoing international wires; however, most can 

implement the ACH block.  

 

4) Positive Pay is highly recommended by the Best Practices; however, it is not yet required. 

However, I predict it will be mandatory for all attorney escrow accounts any day now.  

 

a) Positive Pay is a service implemented on your account through your bank that directs the 

bank not to pay any checks that are not pre-authorized without your express permission. 

 

b) The pre-authorization comes from your real-estate settlement software that generates and 

uploads a file of authorized checks after each settlement to your bank. The software also 

generates a file when checks are voided so that the bank knows of those voids as well. 

The upload usually takes place at your bank’s secure website that receives the file after 

someone from your firm logs into the system. 

 

c) When your bank processes your checks at night, if a check comes in where the check 

number and amount do not match, a flag is thrown immediately. Some banks even go 

further to use OCR technology to match the “payee name”.  

 

d) If a check is received from your bank that is not pre-authorized, then your bank sends you 

an alert the next business day (called an “exception”) that gives you around five hours to 
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decide to pay or reject that check by a certain time that day. The default and safest way is 

to reject a non-authorized check if you fail to act on it within five hours; however, I have 

had “exceptions” come in for reasons as simple as the check number being read wrong 

and there are valid reasons why you would simply want to let that check go through. 

 

e) The major advantage of Positive Pay is that it protects your accounts so that you know 

immediately if there is an issue and it allows you to reject any fraudulent checks 

immediately (instead of when you or your bookkeeper happens to notice a problem). 

 

f) After I saw how easy this system was to implement with our real-estate account, I also 

easily implemented it with our business and miscellaneous escrow accounts as well. I 

generally spend no more than 3-5 minutes each day dealing with Positive Pay. 

 

5) INCOMING FUNDS AND DEPOSITS: 

 

A) It may not seem obvious, but I would strongly recommend putting a clause in your new 

client letter and seller letter that your office will not accept actual cash in currency form 

for a real-estate settlement without prior notification and the hiring of a professional 

service to verify and transport the cash. Since the federally mandated settlement 

statement actually says “Cash from Buyer” at the bottom, it would not be the first time 

that someone actually tried to bring a large denomination of currency to a settlement. I’m 

not sure about your law office, but mine does not have a security guard sitting 

downstairs—like in the show Breaking Bad—to protect such funds. Furthermore, as 

attorneys sitting in our conference room, we have no way of actually verifying each bill 

to ensure it’s not counterfeit. It’s one thing to accept a few hundred dollars cash; it’s a 

sleepless night if someone shows up to your office for a late 5pm settlement with eighty 

thousand in large bills.  

 

B) Check Clearing for the 21st Century Act (or Check 21 Act): After 9/11 occurred and 

airplanes were grounded for a few days, paper checks that used to be overnighted for 

clearing between the banks were also grounded. Congress got involved and passed the 

Check21 Act. The act effectively eliminated the return of your paper checks by the year 

2009, but it created the ability of “Remote Deposit”. 

 

C) Commercial Remote Deposit: My recommendation is that you have your bank set your 

office up with it as soon as possible. It’s safe, effective, and makes your job easier. 

 

I) And no, I am not talking about depositing checks with your smart phone after 

settlement. Most banks now offer to businesses Remote Deposit with no limitations 

on the dollar amount and the funds are made available just as quickly as if you 

walked into a branch. Essentially, you install what is essentially the same type of 

teller check-scanner at your desk that you see at the bank branch. 

 

II) I have been using Commercial Remote Deposit since 2010 and I have never had a 

problem with the service. The only time I have to go to the bank to deposit anything 
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is in the rare case that someone pays in cash or delivers me a check that has poor ink 

on it (e.g. the toner on the cashier’s check was dying when the bank issued it). 

 

III) The major advantages of Remote Deposit for a real-estate attorney are as follows: 

 

(1) You can deposit until 6pm every business day (and some banks going as late as 

8pm). 

(2) The faster you get the deposit into your account, the sooner the funds become 

available (or know if there is a problem such a bad check). 

 

IV) Remote Deposit Also Made Things Trickier for Us: 

 

(1) So while businesses can utilize this great new tool for us to use, the important 

point everyone here needs to be aware of is this: consumers can now deposit your 

escrow checks at your settlement table using their smart phones. All the major 

banks now have apps that allow anyone to deposit a check by simply using their 

camera phone.  

 

(2) If you give someone a check at settlement and that check disappears from your 

view, then always do a stop payment on that check before reissuing another one 

or simply sending a wire. The fraud to be aware of is someone taking your check 

out into your parking lot, depositing it, then walking back into your office and 

telling your assistant that he’d prefer a wire. Be aware that most banks take 24 to 

48 hours to process a stop payment and legally these stop payments under the 

UCC only last for six months. Positive Pay can also help here, too.  

 

D) “Good Funds” vs. “Available Funds” vs. “Cleared Funds” 

I) Good Funds – For the purposes of this analysis, the term “good funds” means 

anything funds deposited that are permissible to be accepted under Rule 1.15. 

II) Available Funds – After you deposit funds to an escrow account, your bank will 

generally make the funds available to you within 1 to 3 business days depending on 

the type of deposit. Most major banks will give its preferred business customers faster 

access to the money than a typical consumer account. For example, when I deposit a 

cashier’s check into my escrow account, M&T Bank never takes longer than two days 

to consider that deposit “available funds” in my escrow account. With that being said, 

the check probably will not technically “clear” for three to five days. On the back side 

of things, it is my understanding that the banks are clearing checks much faster within 

the United States from all depositories. 

III) Cleared Funds – Funds that have successfully been moved from the check issuer’s 

bank to your bank account (this might be 3-10 days for personal domestic checks and 

20 days for foreign checks). I can’t think of one time in my life where I have ever 

accepted a foreign check at the office.  

IV) No Funds – It’s important to realize that just because someone gives you a personal 

check under the 10k limit, it could very well bounce and your bank has done nothing 

wrong. It will be up to you to cover the difference while your local police department 

investigates the person who gave you the bad check. Technically, you could have 
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deposited what Rule 1.15 allows us to consider “Good Funds” and those funds could 

still bounce for a variety of technical reasons. I have seen a cashier’s check bounce 

when a credit union failed to properly upload its checks to its own positive pay 

system. 

 

E) Depository Scams: 

 

I) The depository scam variations are endless; however, I want to hit on a few.  

 

II) You have a buyer who wants to pay cash for a house. The buyer sends you a check in 

advance of the settlement. All of the sudden, the deal falls through and the buyer 

demands immediate repayment of the funds. The problem is that the check hasn’t 

cleared your account. If you return the funds without waiting for the check to fully 

clear, then you are on the hook.  

 

III) Same as above—except the check is counterfeit and drawn on someone else’s bank 

account. Dad saw something like this a few years back where there was a buyer’s 

realtor unknowingly involved. You have the foreign buyer who enlists a realtor to 

find a house to buy for cash. The buyer sends a nice looking counterfeit check 30 

days before settlement. The problem is that the check was completely counterfeit on 

an active account of a third party. When dad called the company to verify the check, 

the company was very grateful that dad did his due diligence. Positive Pay would 

have protected this company’s account if they were using it. 

 

IV) “SOCIAL ENGINEERING”: The latest fraud is that criminals are hacking into 

lenders and realtors email accounts to get access to their calendar. The criminal then 

creates a similar-looking email account and attempts to get someone to wire money 

(i.e. loan funds, buyer’s funds due at closing) directly to their bogus account. 

 

V) SELLER WIRING INSTRUCTIONS: Consider a policy that requires all wiring 

instructions to be notarized and sent back with the deed package if Sellers are not 

attending. Ensure that any outgoing Seller wires require their names be on the 

account. Refuse to send international wires.  

 

6) CONTROLLING THE CHECKS AND DISBURSEMENTS:  

 

A) I would recommend that you take all necessary steps to ensure that your accounts are 

reconciled within 2-3 days after the statement is issued by your bank. Most banks will 

allow you to download the statement online within this time frame after the close of the 

month. The sooner you reconcile, the faster you will be able to address any issue and the 

higher your chances of making a recovery from a fraud. Most banks will deny any 

liability if you do not notify the bank within 30 days of the statement being issued.  

 

B) Ensuring Your Payoffs Actually Clear: Aside from explaining the paperwork to your 

client, I can think of no higher responsibility of a settlement attorney than clearing the 

liens off of the real property that your client is purchasing or refinancing. 
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I) Six Months Is Too Long? Six Days May Be Too Long! 

 

(1) Rule 1.15(d)(9)(E) essentially says that all checks outstanding after 6 months 

must be addressed by the Lawyer, including but not limited to: contacting the 

payee, issuing a replacement check, and taking other steps as necessary and 

appropriate.  

 

(2) ALTA Best Practices: In the real-estate world, six months is an eternity if a 

payoff check is outstanding. An outstanding payoff (even a week or two) could 

throw off a payoff. You should be going through your outstanding check report 

monthly and confirming what you have outstanding. In reality, the best practice 

for mortgage and lien payoffs is sending a wire.  

 

(a) Maintain a list of trusted wiring instructions for outgoing payoffs. 

 

7) Check, Wire, and ACH Scams: 

 

A) It used to be that it took some level of tools and sophistication to make a counterfeit 

check—special ink, fonts, etc. Thanks to the internet, you no longer have to be a slick as 

in the movie “Catch Me If You Can”. With Remote Deposit, anyone with an internet 

connection can create a very real looking counterfeit check and attempt to deposit it with 

their cell phone.  

 

B) You should block all ACH transactions from your escrow account. You would never 

have a valid reason for using an ACH in a real-estate transaction. We send our payoffs by 

wire or escrow check. You do not want a third-party taking your check information and 

trying to use an ACH to pull money from the account.  

 

I) Example: A few years back, we had an insurance agent that tried to convert one of 

dad’s escrow checks into an ACH. All the person needs is your bank account number 

and your ABA/routing number. At that point, it would be up to the good graces of 

your bank to catch it and deny it (unless you have flat out blocked all ACH 

transactions). 

 

C) Check Scam: 

 

I) In 2014, my father rose from the grave and a completely counterfeit check was 

presented up in Philadelphia for about 8k. The check was completely bogus but 

luckily the bank caught it and we had no loss. At that point, I immediately 

implemented positive pay on our business and escrow accounts. I had the police pull 

the surveillance footage and a copy of the purported check. The ‘gentleman’ 

attempted to deposit this check at an ATM while wearing an obnoxious hat, hoodie, 

sunglasses, and a fake beard. 
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II) The problem with real-estate escrow accounts is that you aren’t dealing with just your 

own clients whom you try to vet as best you can. With real-estate transactions, we’re 

dealing with sellers who sometimes inherit real property and vendors who get our 

checks as well.  

 

III) Since 2014, counterfeit check scams appear regularly and in waves. My personal 

belief is that the criminals take the check images off social media posts when folks 

brag about their latest flip, then put these on the dark web. After they learn that your 

accounts are protected, they’ll move on to a different target.  
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RESIDENTIAL REAL ESTATE SETTLEMENT 
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I. PRE-SETTLEMENT MATTERS  

A. Initial Client Contact 

i. Identify Parties  

1. Legal names as they are to appear on deed; and  

2. Relationship between buyers 

3. First-Time Home Buyer: 30 Del. C §5401 defines a “First-time 

home buyer” as the following: 

1. A natural person who has at no time held any direct legal 

interest in residential real estate, wherever located, and who 

intends to occupy the property being conveyed as his or her 

principal residence within 90 days following the 

transaction. 

2. Spouses purchasing as joint tenants or tenants by the 

entirety, when neither spouse has ever held any direct legal 

interest in residential real estate, wherever located, and both 

of whom intend to occupy the property being conveyed as 

their principal residence within 90 days following the 

transaction.  

3. Individuals purchasing as joint tenants or cotenants, when 

none of the individuals has ever held any direct legal 

interest in residential real estate, wherever located, and both 

of whom intend to occupy the property being conveyed as 

their principal residence within 90 days following the 

transaction. 
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ii. Identify Property – address and tax parcel number(s) also verify that the 

address provided on the Agreement of Sale matches the address in county 

records.  

iii. Confirm Lender 

B. Identify Potential Conflicts of Interest - Supreme Court Interpretive Guideline 

No.1 Regarding Residential Real Estate Transactions:  

Buyers are to be informed in writing of any potential conflict if 

the lawyer was a referral made by real estate agent, lender, 

seller, etc.  Buyer shall be given opportunity to make an 

informed decision after Buyer becomes aware of any potential 

conflict.  Any letter to Buyer may also be used to inform the 

Buyer of any other matters regarding the transaction.   

 

C. Review: 

i. Residential Agreement of Sale (“AOS”) 

1. Proper Names of Parties 

2. Purchase Price & Deposits 

3. Settlement Date 

4. Inclusions/Exclusions 

5. Inspections & Time Frames 

6. Real Estate Commissions 

 

ii. Seller Disclosure Form 

iii. Lead Paint Disclosure Form/Radon Disclosure Form  

iv. Re-Sale Certificate of Condo/HOA Disclosures  

v. Good Faith Deposit Funds 

1. Deposit Funds are generally placed with real estate broker 

2. Deposit held by attorney – IOLTA pooled account vs. separate 

account. 
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1. Requirements for Handling of Escrow by Delaware 

Attorneys – Delaware Lawyers Rules of Professional 

Conduct Rule 1.15 Safekeeping Property.  

2. Requirements for Good Funds – DLRPC 1.15(k) and Trust 

Account Overdraft Notification – DLRPC 1.15A.  

 

vi. Title Work – generally a 60-year search of the history of the property is 

completed by a title searcher.  The search will also include a search on 

buyer and seller.   Search will identify any judgments, liens, etc. against 

the property, the buyer and/or seller.  

1. Select Title Insurance Company & Review Title Insurance 

Premiums  

2. Review Title Search & Title Commitment  

3. Discuss Title Issues with Client, Real Estate Agents, Seller and/or 

Other Necessary Party 

4. Obtain & Review Copies of Restrictions of Record 

5. Clear any Title Issues to Ensure Good & Marketable Title Passes 

6. USA Patriot Act Search 

7. Estate as Seller: 

1. Review the Last Will – who inherits 

2. Is the Estate open with Register of Wills 

3. Inventory & Accounting done 

4. Has the 8 Month Creditor Claim period expired 

5. Proper parties signing 

 

vii. Survey  

1. Confirms Land Boundaries 

2. Denotes Setbacks  

3. Denotes Easements  

4. Review and Discuss any Issues with Client 
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viii. Other Lender Requirements: 

1. Closing Protection Letter (CPL or ICL) from Title Insurance 

Company  

2. Lender’s Title Insurance Coverage 

3. Owner’s Title Insurance is Optional, but Highly Recommended  

4. Hazard Homeowner’s Insurance  

5. Escrows for Taxes & Insurance 

6. Mortgagee Clause 

 

ix. Preparation of Deed – must conform to filing requirements of the Office of 

the Recorder of Deeds for each county samples for New Castle, Kent and 

Sussex Counties are attached as Exhibit “F” 

1. Determine Form of Tenancy/ownership: 

1. Tenants in Common 

2. Joint Tenancy 

3. Tenants by the Entireties 

4. Trust 

5. Corporate Entity  

2. Legal Description of Property – Compare Metes & Bounds within 

Legal Description with the Survey   

3. Tax Parcel Number and Street Address 

4. Name(s) on Deed Must Match Mortgage 

5. Special Warranty Deed –language of conveyance “grant and 

convey” 

6. Return to address – Grantee’s address 

7. Chain of Title 

8. “Subject to” Clauses 

9. “Being Clause” 

10. Review Lender’s Closing Instructions & Verify Incoming Wire  

x. Closing Disclosure Statement (“CDS”) – Lenders Usually Prepare Buyer 

CDS & the Attorney’s Office Prepares Seller CDS.  The Lender Prepared 
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CDS Should be Reviewed for Accuracy and all sums must balance before 

settlement.  Samples are Attached as Exhibit “G”   

xi. Closing Disclosure Statement:  Accounting of Buyer and Seller Debits and 

Credits 

1. Purchase Price, Deposit and Seller Credit 

2. Interest Rate 

3. Loan Amount 

4. Details monthly payment amount and term in years 

5. Seller Charges:  

i. Mortgage Payoff 

ii. Judgments Related to Seller 

iii. Real Estate Commissions 

iv. Late Fees on any Taxes, Sewer or Other Utilities 

 

6. Buyer Charges  

i. Lender Fees  

ii. Property Insurance  

iii. Recording Charges  

iv. Title Search Fee  

v. Title Insurance Premiums  

vi. Attorney’s Fee 

vii. Judgment Related to Buyer payoffs 

viii. Miscellaneous Fees: mortgage insurance, HOA fees, broker 

admin fee, any other fee lender requires (e.g. car payoff) 

 

7. Prorations Between Buyer and Seller  

i. Property Taxes 

ii. Transfer Taxes 

iii. Water and Sewer Charges 

iv. Fuel Oil and/or Propane 

v. Condo Association or Homeowner Association Dues 
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II. CLOSING 

A. Verify Identity of Individuals Signing (Valid Government Issued Photo I.D.)  

B. Review CDS by all Parties 

C. Confirm Receipt of Lender  

D. Confirm Incoming Funds are Good Funds 

E. Seller to: 

i. Execute Deed 

ii. Execute State, County, Or Municipal Transfer Tax Form & Form 5403 

iii. Execute an Owner’s Affidavit 

iv. Sign Closing Disclosure Form  

v. Complete 1099S Reporting Form  

vi. Confirmation of receipt of good funds from Buyer 

vii. Seller to Handover Keys, Garage Access Codes or Openers  

viii. Provide Forwarding Address and SSN for 1099S Form and/or Sign 1099 

Certification Form. 

F. Buyer will: 

i. Execute Name and Signature affidavit(s) 

ii. Execute CDS 

iii. Execute County or Municipal Transfer Tax Forms and any First Time 

Home Buyer Exemption Forms.   

iv. Execute all Loan Documents  

v. Review Survey  

G. Absence of a necessary party - proper use of Durable Power of Attorney forms; 

Power of Attorney must be in recordable form and power of attorney language 

must be included in the Deed and approved by the mortgage company.  

 

III. CLOSINGS AND COVID-19 – The COVID 19 pandemic changed the real estate 

closing process in many ways.  During the nationwide shutdown, Buyers and Sellers 

were generally not at settlement at the same time or if at the same time, not in the 

same room.  Real Estate agents, loan officers and family members of the Buyer or 
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Seller were not allowed.  Settlements were done in many unique ways, including, 

outside in the parking lot and via Zoom or Facetime.  

 

IV. REMOTE NOTARIZATION:  During the COVID-19 pandemic the Governor of 

Delaware, John Carney, signed the Eleventh Modification to the Declaration of a 

State of Emergency for the State of Delaware Due to a Public Health Threat which 

among other things, permitted the limited use of remote notarization of documents in 

connection with real estate transactions.  The Eleventh Modification stated that “any 

notarial act required under Delaware law is authorized to be performed…by utilizing 

audio-visual technology” if the following conditions were satisfied: 

A. Notarization is done by licensed Delaware Attorney in good standing 

(“Authorized Notarial Officer”) 

B. The Authorized Notarial Officer and all persons signing MUST be located 

within the State of Delaware at the time of signing.  Parties must all 

affirmatively state that they are physically in Delaware. 

C. The Authorized Notarial Officer must confirm the identity of the parties through 

personal knowledge and/or review of government issued photo identification, 

just as the attorney would in a traditional in-person closing.  

 

Any document wherein the remote notarization was used, the Authorized Notarial 

Officer must include a Certificate of Notarial Act which includes language affirming the 

document(s) was/were “notarized and/or witnessed pursuant to the 11th Modification of the 

Declaration of a State of Emergency for the State of Delaware Due to Public Health Threat 

approved on April 15, 2020 and provide the Authorized Notarial Officer’s name and Bar 

Number/License Number.”  

The Eleventh Modification also ordered the Recorder of Deeds to accept any 

remotely notarized document for recordation.  

 

V. POST CLOSING RESPONSIBILITIES 

A. Payment of Transfer Taxes 

B. Recordation of Deed &Mortgage – Delaware is a pure race state. 
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C. Lender’s package of documents plus lender’s title commitment to be sent 

overnight 

D. Payoff checks to be mailed by overnight delivery service or sent by wire 

E. All taxes to be paid 

F. Title Insurance Policies to be prepared and sent to Buyer and mortgage 

company  

G. Satisfaction of Seller’s Mortgage 
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Mortgages and Residential 
Financing

Mortgages, 
generally

Definition: A lien against property that is granted 
to secure an obligation (such as a debt) that is 
removed upon payment or performance 
according to stipulated terms

Considered “high security for the payment of a 
debt”

• Malsberger v. Parsons

Parts: the debt itself and security for the debt
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Security for 
the Debt

Borrower to sign a promissory note (which creates 
the debt) and a mortgage document (security 
instrument that specifies the property used as 
collateral)

Security instrument is recorded in County where 
property is located and tied to specific parcel ID

In case of default, lender can sue on the promissory 
note and foreclose on the mortgage lien, essentially 
“take back” the parcel itself.

• If loan is paid in full, Lender/Mortgagee signs and records 
“Satisfaction” to remove lien

Lien Theory 
v. Title 
Theory

Delaware is a Lien Theory state
• Borrower/Mortgagor retains both legal 

and equitable title to property securing 
the debt.

• If Borrower/Mortgagor defaults on 
terms, Lender/Mortgagee must go 
through formal foreclosure process to 
get legal title

Title Theory
• Mortgage document itself transfers title
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Relevant 
Statutory 
Sections

2101

25 Del. C. §2101 – basic 
outline

2106

25 Del. C. §2106 & 7 –
priority

2108

25 Del. C. §2108 –
purchase money 
mortgage priority

2111, 2120, & 2123

25 Del. C. §2111, 2120, 
& 2123 – satisfaction 

2118

25 Del. C. §2118 –
priority and future 
advances

Recording & “Pure Race” Model

Priority based on time of 
recording, not date on document
(unless mortgages are recorded 

at the same time)

• Handler Constr., Inc. v 
Corestates Bank

First in time, first in right

• Exception to Purchase Money 
Mortgages (25 Del C. §2108) 
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Purchase Money Mortgages

• Super Priority!
• Will always have 1st priority if recorded within 5 days of deed recording 

that secures the property to the mortgage
• Comes directly from Seller of property (Seller providing financing to 

Buyer/Borrower for purchase – Seller acts as mortgage lender and accepts 
payment)
• Requirements: IDENTITY, PURPOSE, TIMELINESS

Recording Requirements: §2101

Names of all parties Amount of loan Legal 
description/address Signed & Sealed

Date Notary 
Acknowledment

Parcel ID, “Prepared 
By” and “Return 

To”
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Assignment – 25 Del. C. §2109

Mortgage will automatically follow correctly transferred promissory note

• Endorse ORIGINAL note to another and deliver it; OR
• Execute a separate document of assignment (more common)

Transfer from Mortgagee to another Mortgagee

• Sale of property and mortgage remains 
• Liability – new owner assumes mortgage – both old and new owner personally liable for debt

• If takes “subject to the mortgage” only original/old owner liable

Transfer by Borrower/Mortgagor

Subordination of Mortgages

Generally, the ranking of multiple mortgages 
on the same parcel in order of importance

Why does this matter?

In foreclosure situation, may not have enough equity to pay 
off all creditors
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Process of Subordination & Refinancing

Document prepared by lender to give to other lender

Refi notes:
• By paying off original loan, any home equity lines (HELOC) take 1st position
• Subordination is prepared to keep HELOC in second position

Be careful of making material modifications
• Can subordinate first mortgage to second

• Examples: reduction in number of payments, but NOT reduction of interest 
rate

Release/Satisfaction – 25 Del. C. §2111

• Mortgage holder (Mortgagee/Lender) must record written document acknowledging 
payment of the debt in full

• If partial release – must reference prior recorded instrument number of recorded 
mortgage

• MUST INCLUDE:
• (1)ID of parcel number, (2) property address, (3) specific request to “enter 

satisfaction of, and cancel of record”, (4) names of Mortgagor & Mortgagee, (5) 
names of any assignees, if applicable, (6) book & page (recorded instrument number) 
of recorded mortgage, (7) Signature and SEAL of Mortgagee or Assignee

• Fines can apply if satisfaction isn’t recorded within 60 days of payment
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Satisfaction by Affidavit in Practice

25 Del. C. §2120
• Attorney authorization to force 

satisfaction
• Must affirm with statement that 

1. Payoff statement was received 
2. Payoff was relied upon
3. Attorney made or sent payment to 

pay the outstanding debt

• 60 days after debt paid, must 
give creditor 15 days to record 
their own satisfaction

25 Del. C. §2123
• Satisfaction after lapse of time
• 20/50 Rule:
• Attorney can satisfy consumer 

mortgage after 20 years from date 
of maturity OR 50 years after date 
of latest recording.
• Similar affidavit to §2120

• May soon be a 10/40 Rule

Types of Residential 
Mortgage Loans
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Main Types

Conventional

Government Backed 
Securities
• FHA
• VA
• USDA

Seller Financing

203k / Construction 
Loans HELOC Blanket

Conventional Loans

• “Most secure” as LTV ratios are lowest – 80/20 or as high as 97% LTV
• LTV – Loan to value – ratio of debt to the value of the property
• Loans with >80% LTV typically require private mortgage insurance (PMI) to be paid 

monthly to protect lender’s interest in the property
• “insurance policy” to provide lender with funds if borrower defaults

• Homeowner’s Protection Act (HPA) – Lender required to automatically remove 
PMI at 78% LTV in conventional loans

• NOT Government insured
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FHA Loans

• “Federal Housing Administration” 

• Operates under HUD and is insured by HUD

• Borrower MUST pay 3.5% of sales price in closing 
costs, allows Seller to contribute up to 6% of 
sales price

• Mortgage insurance required to be paid monthly 
for the entire loan term
• EXCEPT if borrower pays 10% down, 

mortgage insurance falls off after 10 years.

• Must have inspection and appraisal meet 
FHA standards

VA Loans

• Department of Veterans Affairs – loan too assist veterans with little to NO 
downpayment

• VA issues rules & regs on qualification, loan limits, etc.

• Must have VA-approved appraisal or “Certificate of Reasonable Value”

• Borrower responsible loan origination fees and funding fee to VA (% of 
loan amount) except in specific circumstances

• Seller allowed to pay up to 4% of loan amount if contracted

• Important note in practice: WDI & Broker Fees for Realtors
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USDA Loans

• Guaranteed by Dept. of Agriculture

• 100% financing available for borrowers who 
haven’t served in the military

• Available in “rural” areas – broad term

• Rare in NCC, almost all of Kent & Sussex 
eligible 

• Generally, areas of less than 35k people

• Income limits per county:

• New Castle - $111,100 (1-4)

• Kent/Sussex - $90,300 (1-4)

Seller 
Financing

PMM & Super Priority!

25 Del. C. §314 – Contract Requirements for Seller 
Financing

• MUST include Amortization schedule, principal portion of each 
payment, remaining balance after each payment

• Buyer MUST acknowledge receipt of amortization schedule

Usually includes execution of deed in lieu (DIL) of 
foreclosure to protect Seller/Lender interest on 
property in case of default

• In practice: preparation of extra deed package and transfer 
affidavits
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203(k) 
Construction 
Loans

Homeowner can finance purchase and cost of property 
rehab with 1 mortgage productFinance

Max loan amount: purchase price (or appraised value of 
existing residence) + rehab amount… 96.5% of that total.Loan

Rehab & repair done after closing, payment to contractors 
comes directly from lender on draw schedules
• Lender must approve contractor choice and inspect work!

Rehab & 
repair

Home Equity 
Line of Credit 
(HELOC)

Using the equity in the existing 
residence to your advantage

HELOC becomes subordinate to 
original mortgage 

Usually a higher interest rate

Can be a fixed loan amount or line of 
credit
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Blanket Loans

More than 1 parcel or lot

Must reference all parcel ID’s 
included!

Typically used by developer 
to finance subdivisions

Mortgage will have “partial 
release” clause to allow one 

parcel to released from 
mortgage at a time when 

sold.

Release/satisfaction of each 
parcel is recorded –

document usually prepared 
by Mortgagee

The Delaware State Housing Authority (DSHA)

• 2nd mortgage on the property – signed at the time of closing for down 
payment help
• Additional promissory note and mortgage executed

• No interest! 
• Loan amount based on percentage of initial “primary” loan – usually 2-5%
• Record 2nd mortgage immediately after original primary mortgage
• Don’t forget to account for recording fees in Closing Disclosure!
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Real Estate Legislation

Truth in 
Lending Act 
& 
Regulation 
Z (TILA)

Ensures borrowers know true costs of 
borrowing money

• Must be informed of all finance charges, like 
origination fees, service charges, points paid, interest, 
etc. BEFORE closing occurs.

Regulation Z enacted to help enforce TILA 
and applies to most lending types, including 
HELOC’s, refinances, and even credit cards.

Created refinance “right of recission” 
period.
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Real Estate Settlement Procedures Act (RESPA)

• Applies to ANY residential transaction involving new mortgage, specifically 
all federally regulated mortgage loans.
• Does not apply to: business loans, loans for commercial or agricultural 

purposes, construction loans or temporary financing, loans on 25+ 
acres, vacant land (unless house will be built within 2 years), 
transaction financed solely by Seller’s PMM

• Purpose: Have all parties be fully informed of all costs related to closing
• Prohibits kickbacks and fee-splitting for referrals in settlement services

RESPA continued…

• Prohibits Seller forcing Buyer to get title insurance from a particular 
company of Seller’s choosing.
• Prohibits lender from collecting excessive amounts into escrow for 

property taxes and hazard insurance (Agg Adjustment on CD)
• Lender must provide borrower with info/notice of any servicing transfers 

within 15 days of transfer
• If borrower makes payment to old servicer within 60 days of transfer, cannot be 

penalized.
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TILA-RESPA 
Integrated 
Disclosure 
Rule (TRID)

• “Know before you owe” rule

• Required disclosure of Loan Estimate and Closing 

Disclosure to borrower

• Required for transactions originating after 

10/3/15

• Closing Disclosure

• Replaced the HUD-1 L
• Itemizes all charges to Buyer & Seller

• Buyer MUST acknowledge preliminary closing 

disclosure sent by Lender at least 3 business days 

prior to closing, or closing cannot occur.

• Changes in balancing that increase APR by 

more than 0.125% trigger a need to re-

disclose a CD for acknowledgement.
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Sample Subordination Agreement 



Tax Parcel No.:_____________ 

Prepared by/Return to: 

Giordano, DelCollo, Werb & Gagne, LLC 

Jenna L. Stayton, Esquire 

90 Lantana Drive 

Hockessin, DE 19707 

 

  MORTGAGE SUBORDINATION AGREEMENT 

 

 

THIS AGREEMENT made this   _______ day of  _______________________, 2021, between 

_______________, (hereinafter called "Mortgagor"), of the one part, and WILMINGTON SAVINGS 

FUND SOCIETY, FSB, (hereinafter called "Mortgagee"), of the other part: 

 

WHEREAS, Mortgagor granted Mortgagee a mortgage as collateral security for loans made by 

Mortgagee to Mortgagor.  Said mortgage being dated __________ and recorded in the Office of the 

Recorder of Deeds, in and for the County of New Castle, Delaware, in Instrument No. 

__________________, and said mortgage encumbering the following parcel of ground: 

 

LEGAL DESCRIPTION 

 

AND WHEREAS, _____________________ have requested that the aforesaid mortgage lien be 

made subordinate and Junior to a first mortgage lien to be recorded by Wilmington Savings Fund Society, 

FSB, in the amount of $_________ that will be dated _________, 2021 and is intended to be forthwith 

recorded in Delaware in the Recorder of Deeds Office in and for New Castle County. 

 

NOW THIS AGREEMENT WITNESSETH, that the parties hereto, intending to be legally bound 

hereby, in consideration for the sum of One Dollar ($1.00) lawful money of the United States of America 

and certain other valuable consideration, the Mortgage, does Subordinate and makes Junior its mortgage lien 

as aforesaid described and duly recorded in the Recorder of Deeds in New Castle County to Wilmington 

Savings Fund Society, FSB. However, this subordination shall be limited solely to the mortgaged property 

described herefore. 

 

WE HEREBY AGREE that this agreement shall be binding upon the party hereto, their heirs, 

executors, administrators, successors, and assigns. 

 

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed the day and 

year first written above. 

 

      WILMINGTON SAVINGS FUND SOCIETY, FSB 

 

 

BY:                                                         (SEAL) 

 

 

     ATTEST:                                            (SEAL) 

 

 



 

STATE OF DELAWARE  : 

: ss 

COUNTY OF     : 

 

BE IT REMEMBERED that on the ________ day of  ___________________, 2021, personally 

came before me, a Notary for the State and County aforesaid  __________________________, who 

acknowledged __________self to be the  ________ President of WILMINGTON SAVINGS FUND 

SOCIETY, FSB,  a Federal Savings Bank, and that he as such officer, being authorized to do so, executed to 

foregoing instrument for the purposes herein contained by signing the name of the Corporation by 

_______self as  ________ President. 

 

              

Notary Public 

 My Commission expires:     

 

 

 



 

 

 

MORTGAGOR:            (SEAL) 

        

 

 

MORTGAGOR:            (SEAL) 

        

 

        

 

 

STATE OF DELAWARE  : 

: ss 

COUNTY OF NEW CASTLE  : 

 

 

BE IT REMEMBERED that on the ______ day of  ________________, 2010, personally came 

before me, a Notary for the state an county aforesaid personally __________________, known to me (or 

satisfactorily proven) to be the persons whose name are subscribed to the within instrument and 

acknowledged that they executed the same for the purposes therein contained. 

 

 

 

               

Notary Public 

My Commission expires:     

 



 

Exhibit C 

 

 

Sample Mortgage Satisfaction 

  



TAX PARCEL NO. ______________ 

Prepared by and Return to: 

Giordano, Delcollo, Werb & Gagne, LLC 

5315 Limestone Road 

Wilmington, DE 19808 

 

   MORTGAGE SATISFACTION PIECE 

 
 YOU ARE HEREBY requested and authorized to enter satisfaction of, and cancel record 

of, the following mortgages: 

  

 Mortgagor(s):   

 

 Mortgagee(s):   

 

 Date:    

 

 Amount:  $ 

 

 Address of Property:   

 

 Mortgage of Record: Document No. ____________________ 

 

IN WITNESS WHEREOF the said Mortgagee has executed this Mortgage Satisfaction 

Piece this _______ day of October, 2021. 

 

Witnessed in the 

Presence of:  

 

_______________________    BY:______________________________ 

Witness             Printed Name of Mortgagee 

 

 

STATE OF    ) 

     ) SS: 

COUNTY OF               ) 

 

 This instrument was acknowledged before me on this ____________ day of October, 

2021 by ___________________, Mortgagee. 

 

        ______________________________ 

        NOTARY PUBLIC. 

        My Commission Expires: ________ 
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MORTGAGES AND RESIDENTIAL FINANCING 

 

Delaware State Bar Association 

Fundamentals of Real Estate CLE Seminar 

Jenna L. Stayton, Esquire 

Giordano, DelCollo, Werb & Gagne, LLC 

jenna@gdwlawfirm.com 

302-234-6855 

 

1. Mortgages 

a. Generally 

i. Definition: 

1. A lien against property that is granted to secure an obligation (such 

as a debt) that is removed upon payment or performance according 

to stipulated terms. 

2. Considered “high security for the payment of a debt, or for 

performance of some other condition…” Malsberger v. Parsons, Del 

Super., 75 A 698, 701 (1910). 

ii. In order to satisfy the Statute of Frauds, MUST be in writing. 

iii. Parts: 

1. The debt itself 

2. Security for the debt  

a. Borrower must sign a promissory note (financing instrument 

– creates the debt) and a mortgage (security instrument – 

specifies the property used as collateral) 

iv. A mortgage is a lien on the real property of the borrower/debtor/mortgagor. 

1. Borrower received a loan in return for the signing of a promissory 

note and mortgage to the lender (AKA Mortgagee) 

v. Voluntary, specific lien on the property itself, which is recorded in the 

County the property is located and is tied to the parcel identification number 

(parcel ID). 

vi. If borrower defaults, the lender can sue on the promissory note and foreclose 

on the mortgage lien, and “take back” the parcel itself. 
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vii. If loan is paid in full, the Lender/Mortgagee signs and records a 

“satisfaction” of mortgage, releasing the lien on the property. The typically 

one-page document that is recorded is evidence of the removal of the 

Lender/Mortgagee’s security interest in the property. 

viii. Foreclosure occurs when borrower/debtor defaults on loan or its terms.  

b. Lien Theory v. Title Theory 

i. Delaware is a LIEN THEORY State. See, In re Agostini, Del. Super., 33 

A.2d. 306 (1943); Malsberger v. Parsons, Del. Super., 75 A. 698 (1910). 

ii. Lien Theory: 

1. Borrower/Mortgagor retains both legal and equitable title to the 

property that serves as security to the debt. 

a. The lien on the property (recorded mortgage) held by 

Lender/Mortgagee serves only as collateral for the loan. 

b. If Borrower/Mortgagor defaults, Lender/Mortgagee must go 

through formal foreclosure proceedings to obtain legal title. 

2. Mortgagee/Lender has a lien secured against the property, which can 

pass to heirs/assigns upon death to executor. 

iii. Title Theory: 

1. The mortgage document itself transfers legal title of the property to 

the Lender/Mortgagee who retains it until the mortgage has been 

satisfied or foreclosed upon. 

a. Think – receiving the title to your car in the mail after it is 

paid off. 

2. Relevant Statutory Sections 

a. 25 Del. C. §2101, et. seq. 

i. §2101 – basic outline/description of mortgage language 

1. Must be 18 years old and have legal capacity 

a. In practice, I have borrower execute an affidavit stating this, 

which I notarize. 

ii. §2106 & §2107 – priority of mortgages at time of recording 

iii. §2108 – priority of Purchase Money Mortgages 
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iv. §2111, 2120, & 2123 – Satisfaction requirements and tools 

v. §2118 – priority of mortgages and instruments securing future 

advances/modification 

3. Recording 

a. Delaware follows the “Pure Race” Recording model 

i. 25 Del. C. §2106: “A mortgage, or a conveyance in the nature of a 

mortgage, of lands or tenements shall have priority according to the time of 

recording it in the proper office, without respect to the time of its being 

sealed and delivered, and shall be a lien from the time of recording it and 

not before.” 

1. Priority (ranking) of mortgages or liens are determined based on 

time of recording – NOT date of mortgage, unless mortgages are 

recorded at the same time. 

a. See, Handler Constr., Inc. v Corestates Bank, Del Supr., 633 

A.2d 356 (1993). 

2. “First in time, first in right.” 

a. See, First Mortgage Co. of Pennsylvania v. Fed. Leasing 

Corp., 456 A.2d 794, 795 (Del. 1982). 

ii. Exception: Purchase Money Mortgage (PMM) 

1. Super Priority! 

2. PMM’s will always have 1st priority if recorded within 5 days from 

the date the deed to the property secured by the mortgage is 

recorded, even if other liens or judgments were recorded first. 

a. See Winchester v. Parm, Del Ch. 141 A. 271 (1928); Masten 

Lumber and Supply Co. v Suburban Builders, Inc., Del 

Super. 269 A.2d 252 (1970). 

3. These type of mortgages come DIRECTLY from the seller, i.e. 

Seller financing – NOT a standard mortgage lender. 

4. Subordination agreements are allowed – no “magic language” 

necessary. 

5. Requirements to create: 
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a. Identity – Seller of property must provide the loan to the 

Buyer 

b. Purpose – mortgage is given for the purpose of securing the 

purchase money for the property for Buyer 

c. Timeliness – recording of mortgage MUST be within 5 days 

of Buyer’s recorded deed. 

b. Recording Requirements of Mortgages 

i. 25 Del. C. §2101 – Form of Mortgages & Recording Requirements 

1. Names of parties 

a. Mortgagor/Borrower & Lender/Mortgagee 

2. Amount of loan AKA principal amount 

3. Legal description of parcel & address 

a. Legal is typically separate page at end of document 

4. Signature & Seal of Borrower/Mortgagor 

5. Date 

6. Acknowledgement 

a. Typically via notary. 

b. Defective acknowledgment on a mortgage can be rendered 

valid via 25 Del. C. §132  

7. Mortgage document must include: 

a. Tax Parcel ID.  

i. i.e. 08-024.40-070 

b. Name and address of who prepared document 

c. Name and address of where to return document after 

recording 

c. E-filing in all three counties now available 

d. “Seal” 

i. Printing (SEAL) next to a signature is sufficient 

1. Mortgages NOT executed under seal are not enforceable at law, but 

ARE enforceable in equity (few legal defenses available to 

borrower, but can raise ALL equitable defenses) 
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e. IN PRACTICE: if a parcel straddles two counties, documents must be recorded in 

both. 

4. Assignment  

a. Statutory requirements – 25 Del C. §2109 

i. 1 witness, SEAL acknowledgment  

ii. Mortgage will automatically follow a properly transferred promissory note. 

b. Transfer of promissory note to another Mortgagee/Lender 

i. Can occur by: 

1. Endorsing the ORIGINAL note and delivering to new mortgagee 

a. New mortgagee becomes “holder in due course” meaning 

new mortgagee can take note free of any personal defenses 

that could have been raised against the original note holder 

(lender) 

2. Executing a separate document of assignment. 

a. Exhibit A 

c. Transfer by Borrower/Mortgagor 

i. Sale of property – Mortgage remains on parcel if properly recorded and 

not satisfied. 

ii. Liability of debt 

1. If new owner assumes the mortgage, both new and old owner are 

personally liable for the debt. 

2. If new owner takes “subject to the mortgage”, only original owner 

is liable. 

5. Subordination of Mortgages 

a. Definition 

i. Generally, the ranking of mortgage loans on a parcel or order of priority or 

importance. With more than 1 mortgage lien on a property, both are secured 

by collateral (property itself) at the same time – so lien position needs to be 

assigned to all loans. 

ii. In a foreclosure situation, home equity may not be enough to pay off all 

loans, thus the importance of priority – as typically only the first is able to 
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be paid off completely. Second lien (and each other further down the 

subordination chain) is paid off with any/all excess. 

b. Process 

i. Document prepared by the lender to provided to the other lender for 

execution. 

1. Reference names of all parties, parcel number, recorded instrument 

number of original mortgage. 

ii. Recorded at time of new mortgage recording. 

1. IN PRACTICE: If lender asks attorney to record, be sure to collect 

for recording costs. 

c. Exhibit B 

d. How Subordination can affect Refinancing 

i. By paying off original mortgage, any home equity lines of credit (HELOC) 

automatically bump up into first lien position, and new mortgage would 

become second lien. 

1. Shockingly, this doesn’t sit well with the new mortgage lender, so a 

subordination agreement is prepared and allows the new mortgage 

to take first lien position and HELOC moves to second position. 

e. Material Modifications to the Mortgage & Subordination 

i. If a change/modification to the first mortgage occurs AFTER the date of 

recording of a second mortgage, the change/modification will subordinate 

the first mortgage to the second. 

1. A “material modification” example is a reduction in the number of 

payments or advances, but not a reduction in interest rate. 

6. Release/Satisfaction 

a. Statutory Requirements – 25 Del. C. §2111 (Exhibit C) 

i. Mortgage holder (Mortgagee/Lender) must record written document 

acknowledging payment of the debt in full  

ii. When a full or partial release of the mortgage is recorded, it must reference 

the prior recorded instrument number of recorded mortgage. 

iii. MUST INCLUDE: 
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1. Identification of tax parcel number 

2. Property address 

3. Specific request to “enter satisfaction of, and cancel of record” the 

mortgage 

4. Names of both Mortgagor and Mortgagee 

5. Name of Assignee, if applicable  

6. Book and Page (recorded instrument number) of the recorded 

mortgage 

7. Signature and SEAL of Mortgagee or Assignee 

iv. Fine of “not more than $1,000.00” for failure to record satisfaction piece by 

Mortgagor within 60 days of payment. 

v. All 3 counties require the tax parcel number to appear on the top portion of 

the document, along with names and addresses of who prepared the 

document and where it is to be returned after recording.  

b. 25 Del. C. §2118 - Priority of mortgages and other instruments securing future 

advances and certain other advances; modifications of mortgages and other 

instruments. 

i. Generally, a mortgage only secures the debt which is existing at the time 

the mortgage is executed/delivered/recorded. 

1. Mortgage document must EXPRESSLY state the intention to 

include future advances 

a. The lien status of the entire debt, including any future 

advances, will relate back to the date of mortgage recording. 

2. Allows the recorded mortgage to have priority and also to use funds 

to pay for escrowed items: taxes, insurance payments, etc. that may 

have priority over the mortgage debt in a default situation. 

c. 25 Del. C. §2120 – Attorney authorization to satisfy mortgage 

i. Attorney can file affidavit to force satisfaction of mortgage 

ii. Must reference recording identification number of mortgage to be satisfied 

and statement from attorney who paid off the mortgage at settlement that: 

1. There was a payoff statement received  
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2. The payoff statement was relied upon 

3. Attorney made or sent payment to pay the outstanding debt 

iii. Can file after 60 days after debt has been paid 

iv. Must give 15 days notice via certified mail to creditor and give opportunity 

to record their own satisfaction piece.  

d. 25 Del. C. §2123 – Satisfaction After Lapse of Time 

i. Commonly referred to 20/50 rule in practice 

ii. Attorney can satisfy a consumer mortgage after the lapse of 20 years from 

the date of maturity OR 50 years after the date of latest recording (if there 

is no mentioned or fixed maturity date) 

iii. Must record similar affidavit as described in §2120 

1. Attorney must send via certified mail to last Mortgagee of record a 

request to immediately satisfy mortgage – 60 days must pass – and 

mortgage still appears on title. 

2. Affirm that last Mortgagee of record has not responded or instructed 

that mortgage is still valid/current or not satisfied. 

3. That the appropriate passage of time (20 years after maturity or 50 

years from last recording) has come and gone. 

iv. NOTE: Real Estate Bar Section is currently trying to amend this to change 

maturity to 10 years and 40 years after latest recordation, and to restrict this 

to mortgages NOT from a State Agency, i.e. The Delaware State Housing 

Authority. 

7. Types of Residential Mortgage Loans 

a. Generally classified by loan to value ratio (LTV) 

i. Ratio of debt to the value of the property 

1. Therefore, the lower the ratio of debt to value, the higher the 

borrowers down payment or cash brought to closing. 

2. For the lender, a larger down payment means a more secure loan, 

minimizing their risk. 

ii. **Value can mean the sales price or the appraised value, whichever is 

lower. 
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b. Conventional 

i. Viewed as most “secure” loans because LTV ratios are typically the lowest. 

1. Generally an 80/20 LTV 

2. Can be as high as 97% LTV 

a. Loans with more than 80% LTV typically require private 

mortgage insurance (PMI) to be paid monthly to guarantee 

and protect the lender’s interest in the property. 

b. PMI – essentially an insurance policy that provides lender 

with funds in the event a borrower defaults on the loan.  

i. Allows lender to assume more risk for LTV ratios to 

be higher in a conventional loan scenario. 

ii. The Homeowner’s Protection Act of 1998 (HPA) 

requires the lender to automatically terminate PMI in 

conventional loans when the borrower reaches 78% 

LTV.  

1. Buyer can order cancelation at 80% of the 

original purchase price or 75% LTV after 3-

5 years, and 80% LTV after 5+ years if you 

use new home value.   

2. Must ask in writing, prove home is at 80% 

LTV (usually requires an appraisal or 

analysis of comparable homes in the area), 

and have good payment history. 

ii. NOT government insured or guaranteed 

c. Government Backed Securities 

i. FHA – “Federal Housing Administration” 

1. Operates under the Department of Housing and Urban Development 

(HUD) and is insured by HUD. 

2. Borrower MUST pay at least 3.5% of sales price in closing costs, 

Seller can contribute up to 6% of sales price in closing costs. 
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3. Mortgage insurance is required to be paid monthly for the entire loan 

term.  

a. Except: If borrower pays 10% down on FHA loans the PMI 

goes away (falls off or is removed from monthly payment) 

after 10 years 

4. FHA can sometimes limit lender fees and specify how closing costs 

paid by the Seller and the down payment may be paid. 

a. An upfront mortgage insurance premium (MIP) is also 

charged at the time of closing, in addition to the monthly MI. 

i. Typically 1.75% of loan amount up front (loan 

amount less than $625k) 

1. .85% annually (1/12th collected each month)  

if LTV is >95% 

2. .80% annually (1/12th collected each month) 

if LTV is <90% 

5. FHA Loan limits in Delaware differ per county 

a. New Castle: $431,250 (currently) 

b. Kent: $356,362 (currently) 

c. Sussex: $356,362 (currently) 

6. Must have an appraisal conducted by an approved FHA approved 

appraiser 

7. FHA loan can be “assumed” by qualified buyer/borrower, but 

assumption rules vary, depending on the date of the original loan 

origination. 

ii. VA Loans 

1. Dept. of Veteran’s Affairs – assists veterans with little to no down 

payment 

2. VA issues rules and regulations needed to qualify, loan limitations, 

and conditions under which the loan can be guaranteed. 

a. i.e. – Borrower must use residence as primary residence and 

apply for certificate of eligibility. 
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i. The certificate provides maximum guarantee to 

which veteran is entitled but must still qualify for the 

loan with the lender to ensure repayment. 

ii. If you have “full” eligibility, the veteran may not 

have ANY closing costs at the time of closing, and 

sometimes can receive back their earnest money 

deposit.  

3. Must have VA-approved appraisal, called a “Certificate of 

Reasonable Value” (CRV) 

4. Borrower pays loan origination fees to lender and a funding fee 

(percentage of loan amount) to the Dept. of Veteran’s Affairs.  

a. No funding fee for the following circumstances: 

i. Veteran is receiving VA compensation for a service-

related disability 

ii. Veteran who would be entitled to receive 

compensation for a service-connected disability if 

the veteran didn’t receive retirement or active duty 

pay, or 

iii. The surviving spouse of a veteran who died in 

service or from a service-connected disability. 

5. Borrower veteran is NOT allowed to pay for wood destroying insect 

(WDI) inspections OR Realtor broker fees. 

a. WDI is reimbursed by Seller on Closing Disclosure 

6. Seller allowed to pay up to 4% of loan amount in prepaid closing 

costs for veteran if contracted that way. 

iii. USDA 

1. United States Department of Agriculture guarantees the loan 

2. Another $0 down option for borrowers who haven’t served in the 

military (100% financing available) 

3. Available only in “rural” areas – this term is relatively broad, as 

many suburbs can be considered rural. 
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a. Most of NCC is excluded, almost all of Kent and Sussex can 

qualify 

b. Generally, must be area of less than 35,000 people. 

4. Income limits apply, different in each of Delaware’s counties. 

a. New Castle: $111,100 (1-4 people) 

b. Kent: $90,300 (1-4 people) 

c. Sussex: $90,300 (1-4 people) 

d. Seller Financing 

i. Purchase Money Mortgage & Super Priority 

ii. Seller, in some way, allows Buyer/Borrower to borrow money used for the 

purchase of the Seller’s property. 

iii. 25 Del. C. §314 

1. Contract Requirements for Seller Financing 

a. MUST include Amortization Schedule for all payments to 

be made 

i. MUST include principal and interest portion of each 

payment, and remaining principal balance after each 

payment 

b. There are online tools that you can use to create this if 

necessary 

c. Failure to have Buyer/Borrower “acknowledge” (sign a 

document saying amortization schedule was received and 

reviewed) CAN MAKE CONTRACT VOIDABLE by either 

party prior to settlement.      

iv. Typically, a Deed in Lieu (DIL) of Foreclosure is executed 

1. DIL – somewhat of an “equitable” concept, where 

Mortgagor/Borrower signs a deed to the property as collateral for 

the borrowed funds from the Mortgagee/Lender. Deed from 

borrower back to lender/seller/mortgagee is recorded if borrower 

defaults on loan terms prior to mortgage satisfaction. 

e. 203(k) AKA Construction Loan 
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i. Enables homeowners to finance both the purchase and cost of rehabilitation 

of existing home with a single mortgage product OR finance the rehab of 

their existing home. 

ii. Maximum loan amount is calculated by taking purchase price (or appraised 

value of existing residence) PLUS the rehab amount – can borrow up to 

96.5% of that amount. 

iii. Rehab and repair work is done after closing 

1. Loan amount is held in lender’s escrow account – paid out according 

to a draw schedule directly to contractor as contractor completes 

work. 

2. Lender MUST approve licensed contractors that are going to do the 

rehab work. 

3. Lender typically inspects work before draws are made and 

disbursed, contractors usually provide waivers for mechanics liens 

for work covered by each draw payment. 

f. Home Equity Line of Credit (HELOC) 

i. Source of funds is the equity built up in a home 

ii. Original mortgage remains in place, HELOC is junior to original mortgage 

iii. Typically a higher interest rate, but only amount borrowed is subject to this 

higher rate. 

iv. Can be a fixed loan or a line of credit  

1. Line of credit can be used at the will of the borrower 

g. Blanket Loans 

i. Covers more than one parcel or lot 

ii. Usually used by developer to finance a subdivision 

iii. Mortgage document typically includes “partial release” clause to allow 

developer to pay off one specific parcel (as it is developed, home is built, 

and subsequently sold) at a time. 

iv. Mortgagee will provide settlement attorney specific documentation to 

“release” a specific parcel, release is recorded. 

8. Delaware Specific Loan Products 
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a. Delaware State Housing Authority 

i. A second mortgage on the residence, signed at the time of closing for down 

payment assistance 

1. Second mortgage has no interest – amount of loan is based on 

percentage of original “primary” loan amount – usually between 2-

5% of overall loan amount 

ii. Eligibility based on income (difference between New Castle and 

Kent/Sussex), minimum credit score (620), and maximum loan amount on 

“primary” loan is $417,000.00. 

iii. Additional documents at closing – 2nd promissory note and second mortgage 

signed.  

iv. This second mortgage must be repaid (but at 0% interest!) upon the sale, 

transfer, refinance of the original loan, or when the home is no longer your 

primary residence. 

v. IN PRACTICE: Remember to account for additional recording fees in 

Buyer/Borrower’s closing disclosure for DSHA Mortgage. 

9. Real Estate Legislation 

a. Truth in Lending Act & Regulation Z (TILA) 

i. Enacted by the Federal Reserve Board to ensure that borrowers are aware 

of the true cost of borrowing money and obtaining credit. 

1. Now enforced by the Consumer Financial Protection Bureau 

(CFPB) 

ii. Under TILA, borrower must be fully informed of all finance charges before 

the transaction is completed, including fees for origination, service charges, 

points, and interest. 

iii. Regulation Z was enacted to help enforce TILA and applies to mortgages, 

HELOC’s, reverse mortgages, credit cards, refinances, etc. 

iv. Creates strict rules for advertising in media 

1. Can get around this with a general phrase like “flexible terms 

available” 

v. Allows for borrower’s 3 day “right of recission” in a refinance. 
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b. Real Estate Settlement Procedures Act (RESPA) 

i. Applies to any residential transaction involving a new first mortgage loan 

or a second/other subordinate mortgage, specifically all federally regulated 

mortgage loans 

1. Does not apply to business loans, loans for a commercial or 

agricultural purpose, construction loans or temporary financing, 

loans on large properties (25+ acres), vacant land (unless a house 

will be put on the property in 2 years), a transaction financed solely 

by a Seller’s PMM 

ii. Designed to ensure that the buyer AND seller are fully informed of all costs 

related to the closing 

iii. Prohibits kickbacks and fee-splitting for referrals of settlement services 

(Section 8) 

iv. Prohibits Seller from requiring Buyer to get title insurance from a particular 

company (Section 9) 

v. Prohibits lender from requiring excessive escrow deposits for property taxes 

and homeowners’ insurance (Section 10) 

1. Lender can only hold up to 1/6th of annual disbursements of escrow 

as “cushion” in escrow account.  

2. Lender is required to preform annual escrow analysis, must return 

any sum over $50 in excess to borrower 

vi. Must provide borrower with information of servicing transfer of note within 

15 days of transfer, and if borrower makes payment to old servicer within 

60 days of transfer, borrower cannot be penalized.  

c. TILA-RESPA Integrated Disclosure Rule (TRID) 

i. “Know before you Owe” rule 

ii. Requires disclosure of two prepared forms: Loan Estimate and Closing 

Disclosure 

iii. Required for transactions originating after October 3, 2015 

iv. Responsibility of lender to implement the forms and the timed disclosure of 

them requires cooperation between the lender and settlement attorney. 
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v. Closing Disclosure: 

1. Replaces the HUD-1 document 

2. Itemizes all charges paid by both the Buyer and Seller, whether the 

are required to be paid by the lender or someone else. 

3. Borrower MUST receive a preliminary Closing Disclosure 3 

business days prior to closing, which MUST be acknowledged or 

signed by the borrower. 

a. If borrower fails to acknowledge or sign CD, the 3 day 

period starts over. 

b. If charges on the closing disclosure through the “balancing” 

process increase the APR by more than 0.125%, there must 

be a new CD issued for acknowledgement. 

4. IN PRACTICE: when title work is sent to the lender, have your 

Closing Disclosure be as complete as possible to avoid surprises to 

the borrower, and this can reduce the time of balancing. 

a. Technically, TRID’s 3 day rule applies only to the Borrower 

and their mortgage company, and not the Seller. However, 

Seller’s often ask for a copy of their Closing Disclosure in 

advance of closing.  

b. Try to avoid providing a “non-balanced” Closing Disclosure 

to the Borrower or their realtor – as it is the mortgage 

company’s responsibility to issue final documents and final 

amounts needed for closing. Avoid the confusion if you can; 

there is nothing worse than a Borrower coming to your office 

with incorrect amounts of money because you told them one 

number and a lender finalized something different.  



Liens on Real Estate
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SUMMARY OF LIENS AGAINST REAL PROPERTY 
 

AND LEGISLATIVE UPDATES 
 
 

Judgment lien – a judgment lien results from a monetary judgment entered by a 

court.  The judgment itself can be entered by any court of competent jurisdiction.  The 

judgment becomes a lien when it is entered in Office of the Prothonotary in a county in 

which property owned by the defendant is located. 

A judgment does not have life expectancy.  It is eternal, like the sun and the 

moon. However, there is a common law presumption of payment after twenty years. 

A judgment does have a statutory limitation as a lien against real estate.  

According to 10 Del.C. §4711 a judgment is a lien against real estate for a period of ten 

years unless prior to the expiration of the term, the judgment is renewed.  When renewed, 

the lien continues for an additional term without interruption and the priority of the 

judgment lien relates back to the original date of entry.  The judgment can also be 

renewed after its expiration; however, the priority of the lien does not relate back and, 

instead, the priority date is the date of renewal. 10 Del.C. §§4712, 4714. 

There are exceptions.  This subchapter does not defeat a writ of execution if it was 

issued prior to the expiration date and it does not defeat a judgment upon a mortgage or 

mechanic’s lien. 10 Del.C. §4716(a).   

Delaware is a race recording statute.  If a property is encumbered by more than 

one lien, and the property is sold at sheriff’s sale in execution of a judgment or mortgage, 

the proceeds will be used to pay the liens in order of seniority regardless of which 

lienholder is foreclosing except liens which have been created by mortgages.  CACH, 



LLC v. Eastern Savings Bank, FSB, N10A-08-015 WCC (2011); Affirmed and remanded 

Eastern Savings Bank, FSB, v. CACH, LLC, Supreme Court, 88-2012. 

Judgment for fines costs and restitution – a judgment for fines, costs and 

restitution imposed by a court in a criminal proceeding can be entered in the civil 

judgment docket of the Superior Court.  11 Del.C. §4101(b).  That section also provides 

that the judgment is exempt from the expiration and renewal provisions of 10 Del.C. 

§4711, but it does not apply any other expiration and renewal provisions.  (See 

Legislative Updates section on proposed amendments hereto.) 

Tax liens – Tax liens can be imposed for any number of federal, state and local 

taxes.  The method and priority vary according to the tax. 

 Federal Tax – A federal tax lien is imposed for nonpayment of federal 

taxes by filing a notice in the Office of the Recorder of Deeds. The lien lasts for period of 

ten years and one month from the date of assessment of the tax, not the filing of the 

notice.  A single notice can be filed for a variety of taxes and a range of tax years, so 

portions of the lien can expire over time.   

The lien is effective as of the date of filing even though there may be multiple tax 

assessment dates.   

What about the application of a federal tax lien to property owned by a married 

couple as tenants by the entirety?  Under traditional state law doctrine, a judgment lien 

must be against the married couple collectively to attach to a property held as tenants by 

the entireties.  However, the Internal Revenue Service has overruled state laws regarding 

ownership of property and attached the property interest of one spouse even if the 

property is held as tenants by the entirety. United States v Craft, 535 U.S 122  (2002).  In 



his dissenting opinion to the 6-3 decision, Justice Thomas noted that the decision “(a) 

ignored the primacy of state law, (b) eviscerated the distinction between ‘property’ and 

‘rights to property’ that was drawn by [26 U.S.C §] 6321, and (c) conflicted with an 

unbroken line of authority from the Supreme Court, the lower courts, and the IRS;…”.  

The majority had a difficult time comprehending the concept of entireties, concluding 

that if the property did not belong to husband and did not belong to wife, then it belonged 

to no one.   

 State Tax – The State of Delaware can also file a notice of lien for unpaid 

taxes.  30 Del.C. §554.  This section also exempts the judgment from the ten-year 

expiration and renewal provisions of 10 Del.C. §4711, and, it imposes a twenty-year 

expiration date.  Like the federal lien, the state lien has priority only as of the date of its 

recording.  Unlike the federal government, the State recognizes the unity of marriage and 

the usual rules of property owned by tenants by the entirety apply. 

 Property Tax – Liens for delinquent county and municipal property taxes 

are filed by tax monitions.  Unpaid taxes have a lien priority with respect to the specific 

property for which the tax is due and have priority as a general judgment lien with respect 

to other property of the same defendant.  Local governments can also impose liens for 

claims relating to other issues, such as failing to maintain property in compliance with 

building and maintenance codes, or for maintaining an abandoned or unoccupied property 

(i.e. City of Wilmington).  Unpaid fees for government utilities can also be liens against 

the serviced real estate. 

Common Element Fees – Condominiums own common elements which are 

maintained by the condominium owners through the condominium council.  Many older 



non-condominium residential developments and almost all new developments have some 

type of common interest ownership property generally in the nature of active or passive 

open space.   

By virtue of condominium or maintenance covenants, the governing body of the 

development is authorized to assess property owners for the costs of maintaining the 

common elements.  The unpaid fees for a particular unit or lot create a lien against that 

unit or lot.   

Generally the covenants provide that the lien is subordinate to a lien of mortgage, 

but under certain conditions the Delaware Uniform Common Interest Ownership Act 

grants a priority to the association for an amount not to exceed the aggregate customary 

common expense assessment against such unit for six months. 25 Del.C. §81-316(b) 

Uniform Commercial Code – Security interests in real estate can be created by 

UCC-1 financing statements ranging from fixtures to crops to extracted minerals to 

mobile homes.   

Mechanic’s Lien –A person who provides labor a material for a structure and is 

owed payment may obtain a lien against the structure and property on which the structure 

is located.   

The mechanic’s lien is a creation of statute.   Since the mechanic’s lien statute is 

in derogation of the common law, the statute is strictly construed.  The timing and filing 

requirements are specific and precise compliance with the code is required.    

The right to a mechanic’s lien cannot be waived as part of the contract or 

agreement.  Any such provision is against public policy and unenforceable.  25 

Del.C.§2706(b). 



In addition, the code has been amended, most importantly from our standpoint, 

with respect to limitation for filing.  Lien actions must be filed within 120 or 180 days of 

certain events. 25 Del.C.§2711.  Those events, though specified, are not always 

observable in life. 

Since a buyer or buyer’s attorney or title insurer may not know at time of 

settlement if lien times have expired, protection is always required.  25 Del.C.§2707 

provides a good faith buyer protection for residential properties and the question is: what 

constitutes good faith.  Many attorney’s would take the same precautions in residential as 

in non-residential and that is insist upon the release of liens as specified in 2702(2).  But 

the statute specifies that a buyer can accept a signed release of liens or an affidavit of 

payment.  For reference, see Swift Flooring Contracting, LLC v. Zeccola Builders, Inc., 

K10L-02-006 JTV (September 5, 2010). 

The other significant event with respect to a mechanic’s lien is the date the work 

was commenced or materials first delivered.  It is this date that determines the priority of 

the lien.   

Of course, no good rule lacks an exception.  Regardless of the priority of a 

mechanic’s lien, it will be subordinate to a mortgage if at least one-half of the proceeds of 

the mortgage were used to pay for labor and materials in the structure. 25 Del.C. §2718 

Mortgage – Everyone here is familiar with a mortgage.  Although the topic of 

mortgages was covered in previous sections of the seminar, it nevertheless comprises a 

large section of liens on real estate so we will quickly cover the basics of mortgage.  I 

have heard a mortgage defined two ways, as a conditional conveyance of the subject real 

estate and as a conveyance of a security interest in the subject real estate.  The acceptable 



form of mortgage is set forth in 25 Del.C. §2101 although it is not exclusive.  Handler 

Construction Inc. v. CoreStates Bank, N.A., 633 A.2d 356 (Del. 1993).  There are 

typically two areas of screw-ups (legal term) in mortgages: 1.) The proper parties did not 

sign; 2.) there is no legal description attached.   

The names on the mortgage must be the same as the names of the party or parties 

who hold title to the property.  For various reasons, the borrower may not be identical to 

the title holder.  John and Betty Smith own the real estate, but only John is the borrower.  

The note will be in John’s name, but both parties must be mortgagors.  Bank computers 

do not have the ability to figure this one out.  It may also be that one of the property 

owners died.  If there is no estate to establish the death and the survivor interest, an estate 

should be filed.  I have actually seen a mortgage document to be signed by “John A. 

Smith, deceased”.  Fortunately, the person conducting the closing did not attempt to 

comply. 

As unbelievable as it may seem, sometimes mortgages get recorded without 

descriptions.  In a footnote in Handler, the Supreme Court held that certain substantive 

defects may render a document entirely unenforceable as a mortgage including a grossly 

inadequate description of the premises.  The court did not define “grossly inadequate”.  

The general rule is whether the identity of the property can be discerned from the 

information contained with the four corners of the document. 

 A mortgage was held invalid where it included no metes and bounds description, 

no street address, no tax parcel number and no reference to a recorded instrument which 

could provide the missing information. In re Poteat, 176 B.R. 734 (Bankr. D. Del. 1995).  

But valid when the description provided that the property was at the intersection of 



Chestnut and VanBuren Streets but did not identify the city, county or state. In the Matter 

of 1025 Associates, 106 B.R. 805 (Bankr. D. Del. 1989). 

The Chancery Court was presented with a deed that had no description nor any 

other information that would have enabled a reader to identify the property being 

conveyed.  There was a handwritten tax parcel number which was added after execution.  

The court never decided the issue of the sufficiency of the tax parcel number as an 

adequate description since it voided the deed on other grounds.  Faraone v. Kenyon, C.A 

18956 (Del. C. 2004, Jacobs). 

If there are defects in the mortgage which could jeopardize its viability, it may be 

better to file an equitable foreclosure in the Court of Chancery since Chancery has the 

power to disregard the defects while the court of law does not.  But the plaintiff must 

choose, and once chosen, the other avenue is considered to have been constructively 

abandoned.  Monroe Park v. Metropolitan Life Ins. Co, 457 A.2d 734 (Del. 1983). 

One defect which previously consigned a mortgage proceeding to Chancery was 

the fact that the document was not under seal.  The code has recently been amended to 

grant jurisdiction to Superior Court. 

Purchase Money Mortgage – In Delaware, a purchase money mortgage is 

defined by 25 Del.C. §2108 as a mortgage from the buyer to the seller securing a portion 

of the purchase price.  It has priority over judgment liens against the mortgagor and over 

any other lien created or suffered by the mortgagor with respect to the purchased property 

if it is recorded within five days of the recordation of the deed.  Satisfaction of the 

statutory identity and timeliness requirements can be presumptively proven by reference 

to the recorded deed and mortgage instruments.  The presumption can be overcome, but 



the burden is on the party opposing the presumption to plead and prove the mortgage is 

not a purchase money mortgage i.e the funds were loaned for a purpose other than the to 

finance the buyer’s purchase of the property.  Galantino v. Baffone, 46 A.3d 1076 (Del. 

2012) 

Confusion – There are two court decisions pertaining to mortgages which warrant 

attention; Gamles Corp. v. Gibson Supreme Court 96, 2007 (Superior Court 93J-03-251J) 

and Iacono v. Pennington, N11L-03-216 CLS. 

Gamles Corp. v. Gibson – It used to be that the note and the mortgage 

securing the note created different rights and obligations.  Each gave rise to a separate 

remedy, the note an in personam action and the mortage an in rem action.  After Gamles 

v. Gibson, this distinction appears to have evaporated.  Gamles held a note from both 

Gibsons, father and son and secured by a mortgage on property owned by son.  On 

default by Gibson, Gamles sued on the note and obtained a judgment against both 

Gibsons.  Gibson Jr. died.  Gamles executed on the judgment by filing a wage attachment 

against Gibson the elder.  After ten years, a dispute arose regarding the judgment and the 

collection.   On appeal, the Supreme Court ruled, among other issues, that since the 

judgment was based upon a mortgage note, pursuant to §4716 the judgment was exempt 

from the limitations of §4711. 

 Iacono v. Pennington – There is no written opinion from the court on this 

one, but the record gives a fairly good presentation of the history and decision.  Mr. 

Pennington bought a home for $345,000.00.  The deed was dated April 7, 2006 as was 

the $280,000.00 note and mortgage in favor of GMAC which was subsequently assigned 

to Greentree.  Pennington also executed a note in favor of Iacono in the amount of 



$80,000.00 secured by a mortgage, presumably on the same property, but there was no 

description contained in the mortgage.  The Iacono note and mortgage were dated April 

13, 2006 and the mortgage was recorded on April 19, 2006.  For reasons known to God, 

the deed and the GMAC mortgage were not recorded until April 25, 2006.  Both Iacono 

and Greentree filed foreclosures.  Pennington filed for bankruptcy and things were held 

up a while, but on September 24, 2013, Pennington and Iacono entered a stipulation of 

judgment which, among other things, agreed that the mortgage was a valid mortgage 

against the property.  The title company on behalf of Greentree intervened and filed a 

motion to stay the sheriff’s sale asserting that the Iacono mortgage was invalid.  Iacono 

argued first in time first in right based on time of recording.  The property was sold at 

sheriff’s sale for $175,000.00.  Greentree opposed confirmation.  The Court ruled on 

February 18, 2014 issuing a two sentence order:  The sheriff’s sale is confirmed.  The 

Iacono mortgage is a valid first lien and has priority over subsequent mortgages.  There 

are circumstances of this case which support the position that this is a unique decision 

and applicable only to this case and not to be broadly relied upon. 

 

 

 

Gamles v. Gibson background information 
 
In 1991 Selma Goldstein was successful bidder at sheriff’s sale of 5 Center Street, 
Hamilton Park, New Castle 
 
Selma assigned her bid to Donald Gibson, Jr. 
 
Sheriff executed and delivered the deed for 5 Center Street to Donald Gibson, Jr, assignee 
of Selma Goldstein.  Deed Record 1163, Page 207 



 
Donald, Jr. executed a mortgage in favor of Selma Goldstein securing a debt in the 
amount of $40,000.00. Mortgage Book 1921, Page 344.  Looks like note was executed by 
both Donald, Jr. and Donald, Sr. 
 
August 31, 1993, Gamles filed a Rule 58.1 confession of judgment action against both 
Donalds.  It was granted then vacated because the “Defendant showed up late” but did 
show up.  Then judgment was entered and execution was thereafter initiated by wage 
attachment.  There was no foreclosure filed and no execution against the real estate. 
 
On February 19, 2002 Donald, Jr. died.  The Supreme Court concluded in its opinion that 
“…Gibson Jr.  died intestate resulting in Gibson, Sr. being the sole owner of the subject 
property, 5 Center Street.”  There is an estate opened for a Donald J. Gibson who died on 
February 19, 2002, in Register of Wills File No. 139541.  The estate was opened in 2006 
by filing the affidavits of no tax due and affidavit of surviving joint owner.  The 
affidavits were filed by Janetta I. Gibson and identified 1105 Chestnut Street as the 
jointly owned property.  5 Center Street is not listed.  The Deed for Chestnut Street in 
1996 conveyed title to Donald J. Gibson and Janetta I. Gibson, husband and wife.  There 
is no estate file showing any disposition of 5 Center Street and Parcelview™ still showed 
Donald Jr. as the owner until 2009 when it was inherited by Marie Gibson and 
subsequently sold at sheriff’s sale to a third party in 2016, although there is not a 
recorded deed conveying title listed in Parcelview™. 
 
On February 7, 2006, Gibson Sr. filed a motion to satisfy the judgment.  The motion was 
filed pro se.  The basis for the motion was’ “Judgment has expired.  Judgment paid in 
full.  In 1996 my wages were garnished.  As of 2005 the order has been paid in full.” 
 
Gamles responded and opposed the motion.  It is interesting though that Gamles admits, 
“Although the judgment continues to exist, Plaintiff does acknowledge that its 
judgment lien was not renewed within ten years of entry and has lapsed. 10 
Del.C.§4711.” 
 
 
 
 
 
 
 
 
 



LEGISLATIVE UPDATES 
 

1. MORTGAGE SATISFACTION AMENDMENT 
a. AN ACT TO AMEND TITLE 25 OF THE DELAWARE CODE 

CONCERNING THE SATISFACTION OF MORTGAGES AFTER A 
LAPSE OF TIME. 

2. CRIMINAL JUDGEMENT LIEN REFORM  
a. AN ACT TO AMEND TITLE 11 AND TITLE 10 OF THE DELAWARE 

CODE CONCERNING THE REAL PROPERTY LIEN OF CRIMINAL-
RELATED JUDGMENTS 
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