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What Is a Conflict of Interest?

Daniel A. Griffith, Esquire
Whiteford Taylor Preston LLC

Lauren C. McConnell, Esquire
Wharton Levin Ehrmantraut & Klein, P.A.



Dan Griffith BIO 
 
Dan Griffith the Managing Partner of Whiteford Taylor & Preston's Delaware office and co-chairs the 
firm's Tort and Insurance Litigation Section. He handles professional liability matters, class action and 
multi-district litigation, business disputes, complex insurance issues, civil rights matters and a wide 
range of other litigation. In addition to representing professionals (attorneys, insurance professionals, 
private and public employers, and police officers) in litigated matters, he represents commercial and 
personal insurance carriers, multi-national corporations, municipal entities and state governments.  
  
He has frequently presented on ethical issues regarding the practice of law, including presentations 
concerning: MANAGING ETHICAL ISSUES IN YOUR DAY-TO-DAY PRACTICE IN DELAWARE, LEGAL ETHICS 
IN DELAWARE: SOLUTIONS TO THE MOST COMMON ETHICAL CHALLENGES and HOW TO AVOID BEING 
THE TARGET OF A LEGAL MALPRACTICE CLAIM IN DELAWARE. He is an annual presenter for the 
Delaware State Bar Association on the topic of WHAT IS A COFLICT OF INTEREST. 
 





























































Avoiding Disciplinary Complaints

Charles “Chip” Slanina, Esquire
Finger & Slanina, LLC

Jessica L. Tyler, Esquire
Office of Disciplinary Counsel



Charles Slanina     
Finger & Slanina, LLC 
 
 Charles Slanina, a native Delawarean, graduated from 
the University of Delaware and Catholic University School of 
Law.  He is admitted to the Bars of the Supreme Court of the 
State of Delaware, the United States District Court for the 
District of Delaware, the United States Court of Appeal for the 
Third Circuit, and the United States Supreme Court. 
 
 Upon graduation from law school, Mr. Slanina was the 
sole law clerk for the Delaware Family Court statewide.  
 
 He then joined the Delaware Department of Justice.  During his eight-year tenure as a 
Deputy Attorney General, he headed civil and criminal trial units, including the Family Court, 
Medicaid Fraud and Patient Abuse Unit, and represented state administrative agencies while 
prosecuting high profile criminal cases. 
 
 Mr. Slanina next spent four years at the Office of Disciplinary Counsel as the Chief 
Disciplinary Counsel, investigating and prosecuting violations of the Rules of Professional 
Conduct as well as Unauthorized Practice of Law matters. 
  
 He has been in private practice since 1993. That practice has included plaintiffs’ tort, 
insurance and toxic tort defense, civil litigation and family law. He has also defended high 
profile criminal cases, including matters drawing international media attention.  
            

His practice currently focuses on professional responsibility counseling and defense. Mr. 
Slanina provides ethics advisory opinions for many Delaware, national and international firms 
and testifies as an expert in professional responsibility matters in Delaware, Pennsylvania and 
New Jersey courts.  In addition, he has served as a special prosecutor for the New Castle County 
Ethics Commission. 
 
 Mr. Slanina is a frequent speaker on legal ethics and professional responsibility topics at 
seminars and conferences sponsored by the Delaware State Bar Association, Delaware Trial 
Lawyers Association, University of Delaware Academy of Lifelong Learning, Superior Court 
Trial Practice Forum, Delaware Supreme Court Pre-Admission Conference and has also been an 
adjunct professor at Widener University School of Law.  
 
 He is the author of “Ethically Speaking,” a monthly column discussing legal ethics 
issues, published in The Journal, the magazine of the Delaware State Bar Association.  Mr. 
Slanina is a member of the American Bar Association, the Delaware Bar Association, the 
Association of Professional Responsibility Lawyers and the Rodney Inns of Court, where he has 
served as President. Martindale-Hubbard has rated Mr. Slanina as AV for legal ability and ethical 
standard based on peer review and in 2004, was named one of Delaware’s “Top Power 
Attorneys” in Delaware Today magazine.   



JESSICA L. TYLER 
Jessica Tyler is currently Deputy Disciplinary Counsel for the Supreme Court of the State of 
Delaware.  Prior to that appointment, Ms. Tyler spent 10 years in private practice where she 
represented individuals and businesses in the defense of civil litigation involving automobile 
accidents, premises liability, general liability, and products liability.  Prior to private practice, 
Ms. Tyler served as a judicial law clerk for Judges Buckworth and Conner in the Family Court of 
the State of Delaware.  She previously was a member of the Delaware Civil Clinic where she 
worked with Delaware Volunteer Legal Services to assist clients with obtaining Protection from 
Abuse Orders and custody of their children.  Ms. Tyler also interned with the Camden County 
Prosecutor’s Office and the Pennsylvania Attorney General’s Office, Bureau of Consumer 
Protection.  Ms. Tyler is a graduate of Arcadia University and Delaware Law School.   

 

 



Presented by:  

Charles “Chip” Slanina, Esq.                                                       Jessica L. Tyler, Esq.
Finger & Slanina, LLC Office of Disciplinary Counsel



Preamble to the Rules

[1] A lawyer, as a member of the 
legal profession, is:
ü a representative of clients, 
ü an officer of the legal system
ü and a public citizen having 

special responsibility for the 
quality of justice.



• The Supreme Court has the inherent and exclusive authority for 
admitting and disciplining persons with regard to the practice of 
law in Delaware 



¡ [12] The legal profession’s relative autonomy carries with it 
special responsibilities of self-government. The profession 
has a responsibility to assure that its regulations are 
conceived in the public interest and not in furtherance of 
parochial or self-interested concerns of the bar. Every lawyer 
is responsible for observance of the Rules of Professional 
Conduct. A lawyer should also aid in securing their 
observance by other lawyers. Neglect of these
responsibilities compromises the independence of the 
profession and the public interest which it serves.



¡ The Office of Disciplinary Counsel ("ODC") assists the Delaware 
Supreme Court with the Court's regulation of the practice of law in 
the state of Delaware.

¡ Lawyers are expected to comply with the professional standards 
established by the Supreme Court in the Delaware Lawyers' Rules 
of Professional Conduct ("Rules"). 

¡ ODC evaluates and investigates disciplinary complaints alleging 
lawyers violated the Rules. If warranted, ODC may seek to initiate 
formal disciplinary proceedings against lawyers. 

¡ ODC also investigates claims regarding the unauthorized practice 
of law in Delaware according to the Rules of the Unauthorized 
Practice of Law Subcommittee of the Board on Professional 
Responsibility ("UPL Rules").

https://courts.delaware.gov/odc/rules.aspx
https://courts.delaware.gov/odc/rules.aspx
https://courts.delaware.gov/odc/rules.aspx
https://courts.delaware.gov/odc/rules.aspx
https://courts.delaware.gov/odc/rules.aspx


¡ Types:
§ Telephone Complaints
§ Written Complaints

¡ Sources
§ Clients
§ Judicial Referrals
§ Opposing Counsel
§ Self-reports
§ Banks
§ Law Enforcement Agencies
§ LFCP Referrals



¡ Initial Screening after Complaint Received
§ Jurisdiction?
§ If facts alleged are true, is the conduct a violation of 

the Delaware Lawyers’ Rules of Professional 
Responsibility?

¡ Complaint
§ 9(a) Response requested

ODC requests a narrative of the 
case & analysis of facts under Rules

¡ 9(b) Investigation



¡ Clients
¡ Third Parties
¡ The Court



oCompetency 
oDiligence 
oCommunication 
oTrust & Loyalty
oHonesty



¡ My attorney isn’t following my directives…
¡ My attorney won’t respond to my texts, emails, letters, 

phone calls…
¡ My attorney did not keep me informed about the status of 

my case…
¡ My attorney lied to me…
¡ My attorney is colluding with the other side…
¡ My attorney is ineffective, and I want a new lawyer…
¡ My attorney charged me too much (or I didn’t agree to pay 

that amount)…
¡ My lawyer won’t refund what I paid…
¡ My lawyer won’t return my file…



¡ Rule 1.1 requires the legal knowledge, skill, 
thoroughness and preparation reasonably 
necessary for the representation.



¡ Rule 1.3 (Diligence) requires a lawyer to act 
with reasonable diligence and promptness in 
representing a client.



Rule 1.4 (Communication) requires a lawyer:
§ Promptly inform the client of any decision 

or circumstance which requires the client’s 
informed consent;

§ Reasonably consult with the client about 
the means by which the client’s objectives 
are to be accomplished

§ Keep the client reasonably informed about 
the matter; and

§ Promptly comply with reasonable requests 
for information.



¡ “Cushion” the blow, but don’t give false hope.
¡ Be sympathetic and non-judgmental, but avoid 

giving the appearance the supportiveness is fake.



▪Establish ground rules, 
including decision-
making
▪Communicate, 

communicate, 
communicate
▪Document, document, 

document 
▪Provide status reports

Doing it versus being able to prove 
you did it.



¡ Clearly define the scope 
of the representation 
utilizing a well-drafted 
fee agreement or 
engagement letter

¡ Provide fee statements

¡ Be honest and don’t 
make promises you can’t 
keep.



Delaware Rule 1.6(a):  Confidentiality of 
Information 
¡ A lawyer shall not reveal information relating 

to the representation of a client unless the 
client gives informed consent, the disclosure 
is impliedly authorized in order to carry out 
the representation or the disclosure is 
permitted by paragraph (b).  



¡ Rule 1.6(b) A lawyer may reveal information … to the extent 
the lawyer reasonably believes necessary:
§ To prevent certain death or substantial bodily harm 
§ To prevent the client from committing a crime or fraud 

that is reasonably certain to result in substantial injury to 
the financial interests or property of another and in 
furtherance of which the client has used or is using the 
lawyer’s services OR to prevent, mitigate, or rectify this 
injury where such fraud or crime has already occurred

§ 1.6(b)(5) – A lawyer may reveal information protected 
from to the extent the lawyer reasonably believes 
necessary to . . . respond to allegations in any proceeding 
concerning the lawyer’s representation of the client…



¡ This duty continues after the termination of 
the lawyer-client relationship. Rule 1.6, Comment 
18.

¡ The duty to retain client confidences survives 
the representation and even the client’s 
death. Swidler & Berlin v. U.S., 524 U.S. 399, 410 (1998).



ØManage your Clients
ØManage your Cases
ØManage your Office





¡ Mean people
¡ Conspiracy Theorists
¡ “It’s NOT the money”
¡ It IS the money
¡ It IS ABOUT SOMETHING ELSE…
¡ Clients with multiple prior counsel
¡ Bullies/controlling people
¡ The unrealistic client
¡ Friends/Family

NEVER SAY MAYBE- SEND A NON-ENGAGEMENT LETTER



¡ Turn down a case/client and regret it 
for the rest of the day…

¡ Take a case/client you know you 
shouldn’t and regret it until the SOL 
on malpractice claims run but…

¡ No SOL/laches/estoppel for 
disciplinary complaints

Problem clients may lead to: disciplinary complaints, 
malpractice claims, non-payment, harassment of your staff 
and diminution in your quality of life.



Rule 1.2(a) - Subject to paragraphs (c) and (d), a 
lawyer shall abide by a client’s decisions 
concerning the objectives of the representation
and, as required by Rule 1.4, shall consult with 
the client as to the means by which they are to 
be pursued…

BUT…



The authority to manage the day-
to-day conduct of the trial generally 
rests with the attorney.   Taylor v. 
State, 28 A.3d 399, 405-406 (Del. 
2011)(citations omitted). “To be 
sure, the attorney’s duty to consult 
with the defendant regarding 
“important decisions” – including 
questions of over arching defense 
strategy – does not require counsel 
to obtain defendant’s consent to 
“every tactical decision.” Id. 
(citations omitted)

Don’t do EVERYTHING 
your client asks.



¡ Rule 1.2(d) – Criminal or Fraudulent Conduct
¡ Rule 3.1 Meritorious claims and contentions
¡ Rule 3.3 – Candor towards tribunal
¡ Rule 3.4(b) - Fairness to Opposing Party & 

Counsel



(d) A lawyer shall not counsel a client to 
engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a 
lawyer may discuss the legal consequences of 
any proposed course of conduct with a client 
and may counsel or assist a client to make a 
good faith effort to determine the validity, 
scope, meaning or application of the law.



¡ Rule 1.16, Cmt. [3] …Difficulty may be encountered if 
withdrawal is based on the client’s demand that the 
lawyer engage in unprofessional conduct. The court 
may request an explanation for the withdrawal, while 
the lawyer may be bound to keep confidential the 
facts that would constitute such an explanation. The 
lawyer’s statement that professional considerations 
require termination of the representation ordinarily 
should be accepted as sufficient. Lawyers should be 
mindful of their obligations to both clients and the 
court under Rules 1.6 and 3.3. 



¡ A lawyer shall not bring or defend a proceeding, or 
assert or controvert an issue therein, unless there is 
a good faith basis in law and fact for doing so that is 
not frivolous, which includes a good faith argument 
for an extension, modification or reversal of existing 
law.  A lawyer for the defendant in a criminal 
proceeding, or the respondent in a proceeding that 
could result in incarceration, may nevertheless so 
defend the proceeding as to require that every 
element of the case be established.  



ØManage your Clients
ØManage your Cases
ØManage your Office



¡ Value 
¡ Clients who can pay
¡ Jurisdiction
¡ Statute of limitations
¡ Difficulty



(a) [A]lawyer shall not represent a client or…shall
withdraw from the representation of a client if: 

(1) the representation will result in violation 
of the rules of professional conduct or 
other law; 

(2) the lawyer’s physical or mental condition 
materially impairs the lawyer’s ability to 
represent the client; or

(3) the lawyer is discharged.



(b) Except as stated in paragraph (c), a lawyer may
withdraw from representing a client if:
(1) withdrawal can be accomplished without material 

adverse effect on the interests of the client;
(2) the client persists in a course of action involving the 

lawyer’s services that the lawyer reasonably 
believes is criminal or fraudulent;

(3) the client has used the lawyer’s service to 
perpetrate a crime or fraud; 

(4) the client insists upon taking action that the lawyer 
considers repugnant or with which the lawyer has a 
fundamental disagreement.



(5) the client fails substantially to fulfill an 
obligation to the lawyer regarding the lawyer’s 
services and has been given reasonable warning 
that the lawyer will withdraw unless the 
obligation is fulfilled; 

(6) the representation will result in an 
unreasonable financial burden on the lawyer or 
has been rendered unreasonably difficult by the 
client; or 

(7) other good cause for withdrawal exists. 



¡ (c) A lawyer must comply with applicable law 
requiring notice to or permission of a 
tribunal when terminating a representation. 
When ordered to do so by a tribunal, a lawyer 
shall continue representation 
notwithstanding good cause for terminating 
the representation.



(d) Upon termination of representation, a lawyer 
shall take steps to the extent reasonably 
practicable to protect a client’s interests, such 
as …surrendering papers…to which the client is 
entitled and refunding any advance payment of 
fee or expense that has not been earned or 
incurred.

¡ Comment 9: Even if the lawyer has been unfairly 
discharged by the client, a lawyer must take all 
reasonable steps to mitigate the consequences 
to the client.



§ Non-Engagement Letters
§ Disengagement Letters
§ Maintain confidentiality
§ Take steps to avoid 

foreseeable prejudice to 
the client

§ Turn over files to new 
counsel

§ Return Unearned Fees



ØManage your Clients
ØManage your Cases
ØManage Your 

Relationship with the 
Court

ØManage your Office



[5] A lawyer’s conduct should conform to the requirements of 
the law, both in professional service to clients and in the 
lawyer’s business and personal affairs. 
A lawyer should use the law’s procedures only for legitimate 
purposes and not to harass or intimidate others. A lawyer 
should demonstrate respect forthe legal system and for those 
who serve it, including judges, other lawyers and public officials. 
While it is a lawyer’s duty, when necessary, to challenge the 
rectitude of official action, it is also a lawyer’s duty to uphold 
legal process.



A lawyer shall not:
(c) Knowingly disobey an obligation under the rules of 

a tribunal, except for an open refusal based on an 
assertion that no valid obligation exists;

(d) In pre-trial procedure, make a frivolous discovery 
request or fail to make reasonably diligent efforts to 
comply with a legally proper discovery request by an 
opposing party.



¡ DON’T BE:
§ Nasty
§ Haughty
§ Offensive
§ Pushy
§ Arrogant
§ Dismissive 
§ Or you may have a Rule 3.5(d) 

or 4.4(a) problem
¡ Always do it with class.
¡ Do not use sneaky tactics. 



¡ “[(Referring to opposing counsel)] You could gag a maggot off a 
meat wagon.”

¡ “[(Addressing opposing counsel)] Come here and sit on my lap...”
¡ “([Writing opposing counsel)] So now you are trying to persuade 

me with logic?  You are outmanned and outgunned.  I am a 
Catholic.  You are not.  You’re a young Jewish man I suspect…[Y]ou
ought to be a goat herder in Lebanon.”

¡ “The written decision creates an imaginary, make-believe set of 
reasons for the [opposing party’s] findings.”

¡ “Laughably, the County found that the violation was not resolved 
based on an illogical and irrational dissertation.”

¡ “The [opposing party’s] argument ... constitutes pure sophistry.”
¡ “[(Referring to the Superior Court)] Never one to miss an 

opportunity to deny a party the right to a fair and impartial hearing 
on the merits…”

¡ “Otherwise the County would be permitted to appoint a group of 
monkeys to the [Board], and simply allow the attorney to interpret 
the grunts and groans of the ape members and reach whatever 
conclusion the attorney wished from the documents of record.”



Candor, False Statements and 
Misrepresentations



To Whom?

▪ To Courts

▪ To Clients

▪ To Opposing Counsel/Others

▪ To State Bar





If the Court asks a question, answer it - completely.
Rule 3.3 Candor to the Court:

(a)(1)  A lawyer shall not knowingly: make a false statement of 
material fact or law to a tribunal or fail to correct a false statement 
of material fact or law previously made to the tribunal by a lawyer; 
(THIS INCLUDES OMISSIONS).

(c) The duties stated in paragraph (a) … continue to the conclusion of 
the proceeding, and apply even if compliance requires disclosure 
of  information otherwise protected by Rule 1.6.

* The Duty of Candor to the Court trumps the Duty of Confidentiality. 



Rule 3.4(b)  Fairness to Opposing Parties and Counsel
A lawyer shall not:
(b) falsify evidence, counsel or assist a witness to 
testify falsely, or offer an inducement to a 
witness that is prohibited by law      OR
(e) In trial, allude to any matter that the lawyer 
does not reasonably believe is relevant or that 
will not be supported by admissible evidence



It is professional misconduct for a lawyer to:

(c) engage in conduct involving 
dishonesty, fraud, deceit or 
misrepresentation;

(d) engage in conduct that is prejudicial to the 
administration of justice



¡ Duty to supervise subordinate attorneys 
¡ Duty to supervise non-lawyer staff
¡ Mishandling Fees & Trust Accounts



¡ With respect to a non-lawyer employed or retained or 
associated with a lawyer:

(a) a [lawyer with managerial authority] shall make 
reasonable efforts to ensure that the firm has in effect 
measures giving reasonable assurance that the 
person’s conduct is compatible with the professional 
obligations of the lawyer;

(b) A [supervising lawyer] shall make reasonable 
efforts to ensure that the person’s conduct is 
compatible with the professional obligations of the 
lawyer; 



¡ Failure to file Annual Registration Statements 
& Certificates of Compliance 

¡ Failure to respond to CLE Commission

¡ Failure to respond to ODC – R. 8.1(b)



§ Rule 1.15 – Safekeeping of Property
▪ Your non-delegable fiduciary duty – review your 

accounts
▪ Commingling
▪ Misappropriation
▪ Failure to maintain books & records
▪ Failure to promptly pay out funds

§ Rule 1.15A – Trust Account Overdraft 
Notification



¡ Fee must be “reasonable” 

¡ The scope of the representation and the basis or 
rate of the fee and the expenses for which the 
client will be responsible shall be communicated 
to the client, preferably in writing, before or 
within a reasonable time after commencing the 
representation, except when the lawyer will 
charge a regularly represented client on the 
same basis or rate.

¡ Limitations on contingent fee arrangements



¡ A lawyer may require the client to pay some or all of 
the fee in advance of the lawyer undertaking the 
representation, provided that:

§ The lawyer SHALL provide the client with a written 
statement that the fee is refundable if not earned,

§ The written statement shall state the basis under which 
the fees shall be considered to have been earned, whether 
in whole or in part, AND

§ All unearned fees SHALL be retained in the lawyer’s trust 
account, with a statement of the fees earned provided to 
the client at the time such funds are withdrawn from the 
trust account.



o Yourselves
o Your clients
o Your colleagues, partners, and bosses
o The tribunal before whom you are appearing
o Your (or your family’s) desire to attain/sustain a certain lifestyle
o Obligation to meet payroll of your staff
o May be your friends or family members
o And as we know other factors (that are not human)

§ Anxiety and depression
§ Alcohol and drugs



¡ DSBA Professional Guidance Committee (“PGC”)

¡ Delaware Lawyers Assistance Program (DE-LAP)
Scott Godshall, Executive Director
Phone: (302) 777-0124 or (877) 24-DELAP
Web: www.de-lap.org

§ Confidentiality assured unless an attorney specifically 
waives confidentiality to have their participation 
considered as a mitigating factor in their disciplinary 
matters

§ Assist attorneys with chemical dependency, compulsive 
behaviors, and emotional distress

http://www.de-lap.org/


Questions?



Working with the Difficult Client

Kevin J. O’Connell, Esquire
Office of Defense Services

Josiah R. Wolcott, Esquire
Connolly Gallagher LLP



Communication – DLRPC Rule 1.4

• 1.4 (a) A lawyer shall: 

• (1) promptly inform the client of  any decision or circumstance with respect to which the client’s informed 
consent, as defined in Rule 1.0(e), is required by these Rules; 

• (2) reasonably consult with the client about the means by which the client’s objectives are to be 
accomplished; 

• (3) keep the client reasonably informed about the status of  the matter; 
• (4) promptly comply with reasonable requests for information; and 

• (5) consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that 
the client expects assistance not permitted by the Rules of  Professional Conduct or other law. 

• (b)  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed 
decisions regarding the representation.



The client who wants to lie on the stand or present 
witness testimony that is false

• See The Delaware Lawyers’ Rules of  Professional Conduct, Rule 3.3(a)(3)
• “[A] defendant has no right to suborn perjury from a witness at his or her trial.” Fuller v. 

State, 860 A.2d 324, 333 (Del. 2004)
• “If  a client insists on giving false testimony, a lawyer may ask leave to withdraw. Rule 

1.16(b)” Shockley v. State, 565 A.2d 1373, 1378 (Del. 1989) 
• “[W]e conclude that an attorney should have knowledge “beyond a reasonable doubt” 

before he can determine under Rule 3.3 that his client has committed or is going to commit 
perjury.” Id.

• “[W]e conclude that [counsel’s] resort to the narrative as a means of  refusing to be a 
participant with Shockley in perjury was not unreasonable under the circumstances” Id. at 
1377.



• “… the accused has the ultimate authority to make certain fundamental 
decisions regarding the case, as to whether to plead guilty, waive a jury, testify 
in his or her own behalf, or take an appeal,”. However, an indigent defendant 
has no constitutional right to compel appointed counsel to press 
nonfrivolous points requested by the client, if  counsel, as a matter of  
professional judgment, decides not to present those points. It was for 
counsel to decide which claims were strong enough to be presented 
consistent with this strategy. 

Jones v. Barnes, 463 U.S. 745 (1983)



Hypothetical

• In a homicide prosecution, there is an abundance of  evidence from credible, 
independent witnesses that your client killed the victim in self-defense. You 
inform the client that you intend to pursue a justification defense at trial.   
Client instead insists on your presentation of  an alibi defense through one 
witness – his crack-addicted, felony and crimes of  dishonesty convicted 
girlfriend, whom you believe to be lying.

• Who gets their way on this call and what is the best way to handle it? 



Forfeiting the right to appointed counsel
• Bultron v. State, 897 A.2d 758 (Del. 2006)

Bultron waived or forfeited his right to counsel by his serious 
misconduct involving ongoing abuse of  his attorney that was just short of  
violence.



Lawyers Assistance Program and  
Professional Guidance Committee

R. Judson Scaggs Jr., Esquire
Morris Nichols Arsht & Tunnell LLP

Candace E. Holmes
Schmittinger & Rodriguez, P.A.

Scott Godshall, Esquire
Delaware Lawyers Assistance Program



 

 

 

R. Judson Scaggs Jr. Bio 

 

R.J. is a partner at Morris, Nichols, Arsht & Tunnell LLP, where he is a member of the 

Corporate and Business Litigation Group.  During his 25 years at the firm, he has concentrated 

his practice on the litigation of corporate law issues and business disputes.  R.J. is a member and 

former chairman of the Delaware State Bar Association’s Lawyer Assistance Committee, which 

assists Delaware lawyers affected by substance abuse, mental illness or other life issues.  He 

earned a B.A. degree from Washington and Lee University and his law degree from the College 

of William and Mary.  He has been married over 30 years to his loving wife, Colette, and has 

three daughters and seven grandchildren, whom he adores. 



CANDACE E. HOLMES, ESQ. 
 
Candace E. Holmes is a highly skilled attorney with years of experience focused 
primarily on family law. Raised in Delaware, she is a true local with a deep connection to 
her community. She is dedicated to providing quality legal representation to her clients. 
Her passion for justice has been the driving force behind her career. 
 
Ms. Holmes obtained her Bachelor of Arts in Criminal Justice from the University of 
Delaware in 2004. She then pursued her Juris Doctor degree at the University of the 
District of Columbia – David A. Clarke School of Law, graduating Summa Cum Laude in 
2016. While in law school, Ms. Holmes served on the UDC Law Review as an Associate 
and Senior Editor. Her academic achievements are a testament to her dedication and 
hard work, and she has continued to excel in her legal career. 
 
Ms. Holmes was admitted to the Delaware State Bar in 2016 and began her legal career 
as a Judicial Law Clerk for the Honorable Felice G. Kerr and the Honorable Natalie J. 
Haskins at the New Castle County Family Court. During her tenure, she gained valuable 
perspective on the judicial process. Her clerkship provided the opportunity for extensive 
research on complex matters, and drafting of opinions, all of which she has since used 
to the benefit of her clients. 
 
Ms. Holmes took her first law firm position in 2017 at Schmittinger and Rodriguez. 
Three years later she took the opportunity to join the Delaware Department of Justice as 
a Deputy Attorney General, where her work focused on representing the Division of 
Family Services in cases involving dependent, neglected, and/or abused children. 
 
In 2023, Ms. Holmes returned to Schmittinger and Rodriguez to pursue her passion for 
family law, her primary practice area at the firm. She provides legal representation in all 
family matters including divorce, child custody, child support, and guardianship. Her 
experience as a family law attorney has given her a deep understanding of the 
emotional and legal challenges that families face in challenging times. Ms. Holmes is 
committed to providing compassionate and effective representation to her clients. 
 
Ms. Holmes is a member of several legal organizations, including the Delaware State 
Bar Association, the Kent County Bar Association (Secretary), the American Bar 
Association, and the Terry-Carey Inn of Court (Membership Chair). Ms. Holmes is also a 
board member of the Academy of Dover Charter School and Delaware Lawyer 
Magazine, and serves as the co-chair for DSBA’s Professional Guidance Committee. 
These organizations provide her with the opportunity to stay current with changes in the 
law and to collaborate with other legal professionals. 
 



Scott Godshall 
 
Scott is the Executive Director for the Delaware Lawyer Assistance Program.  He is a former 
volunteer Board Chair for the Greater Philadelphia Chapter of the American Foundation for 
Suicide Prevention, as well as the former volunteer and Vice-President of the Lawyers 
Concerned For Lawyers – PA.  He is a member of the Pennsylvania Bar, and a former criminal 
defense and family law practitioner.  Scott is also a worldly renowned movie star, a five-time 
Olympic gold medal winner (women’s volleyball) and a close friend of the King of England. 
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The Archbishop’s 
Suggestion

D isturbing reports of lawyer survey data continue to 
find their way into our email boxes. Our friends in 
the New Jersey State Bar Association provide the most 
recent figures. Last November, NJSBA conducted a 

wellness survey of New Jersey attorneys, consisting of 90 ques-
tions and 1,643 New Jersey lawyers responded. NJSBA released its 
survey report on April 13. NJSBA President Jeralyn L. Lawrence, 
and the engine behind the survey decision, summarized its results 
with one sentence: “It’s clear that we are a profession in crisis.”1 

A crisis indeed:

 ▪ 68 percent reported feeling anxious in the past two weeks; 

 ▪ 56 percent reported a high prevalence of alcohol misuse; 

 ▪ 49 percent of lawyers reported moderate to high levels 
of burnout; 

 ▪ 49 percent reported feelings of isolation; 

 ▪ 23 percent reported a high prevalence of depressive 
symptoms; 

 ▪ 28 percent of attorneys considered leaving the profession 
as a result of mental health, burnout, or stress; and 

 ▪ 10 percent reported thoughts of suicidal ideation.2 
This portrait of a collapsing bar might distress the courts and 

certainly alarm a Bar Association President. It certainly aroused 
President Jeralyn Lawrence, and it should certainly arouse us: 
“When you hear 28 percent are thinking about leaving the pro-
fession, red flags are going up around us.”3 

New Jersey’s study of this frightened portrait does not stand 
alone. The largest unified bar in the United Sates, the District of 
Columbia Bar,4 joined with the California Lawyers Association 
in 2020 to fund a survey which examined the following:

Using a random sample of approximately 2000 prac-
ticing lawyers from California and Washington D.C., 
the latest research examined the relationship between 
thoughts of suicide and various factors that nega-
tively and disproportionately affect lawyers including 
perceived stress, loneliness, work  overcommitment, 
work-family conflict, alcohol use, and prior mental 
health diagnosis.5 

The CLA/D.C. Bar team released 
their report in February 2023. Their 
“key findings”: 

 ▪ Lawyers were twice as likely as 
the general population to experience 
suicidal ideation.

 ▪ Perceived stress was the number 
one predictor of suicidality; com-
pared to lawyers with low stress, 
those with high stress were a re-
markable 22 times more likely to 
experience suicidal thoughts, and 
lawyers with intermediate levels of 
stress were 5.5 times more likely.

 ▪ Lonely lawyers were nearly three 
times more likely to have suicidal 
thoughts, and those who are highly 
over-committed to work more than 
twice as likely.
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“It’s clear 
that we 
are a 
profession 
in crisis.” 
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SIDE BAR 

THE CONSEQUENCES OF TRAUMA

According to the Center for Substance Abuse Treatment’s publication Trauma-
Informed Care in Behavioral Health Services, the following are potential con-
sequences of childhood trauma that may be experienced during adulthood:13

Delayed Emotional Reactions
Irritability and/or hostility; Depression; Mood swings, Instability; Anxiety 
(e.g., phobia, generalized anxiety); Fear of trauma recurrence; Grief reactions; 
Shame; Feelings of fragility and/or vulnerability; Emotional detachment from 
anything that requires emotional reactions (e.g., significant and/or family 
relationships, conversations about self, discussion of traumatic events or 
reactions to them).

Delayed Physical Reactions
Sleep disturbances, nightmares; Somatization (e.g., increased focus on 
and worry about body aches and pains); Appetite and digestive changes; 
Lowered resistance to colds and infection; Persistent fatigue; Elevated 
cortisol levels; Hyperarousal; Long-term health effects including heart, liver, 
autoimmune, and chronic obstructive pulmonary disease.14 

Delayed Cognitive Reactions
Intrusive memories or flashbacks; Reactivation of previous traumatic 
events; Self-blame; Preoccupation with event; Difficulty making decisions; 
Magical thinking: belief that certain behaviors, including avoidant behavior, 
will protect against future trauma; Belief that feelings or memories are 
dangerous; Generalization of triggers (e.g., a person who experiences a 
home invasion during the daytime may avoid being alone during the day); 
Suicidal thinking.

Delayed Behavioral Reactions
Avoidance of event reminders; Social relationship disturbances; Decreased 
activity level; Engagement in high-risk behaviors; Increased use of alcohol 
and drugs; Withdrawal.

Delayed Existential Reactions
Questioning (e.g., “Why me?”); Increased cynicism, disillusionment; 
Increased self-confidence (e.g., “If I can survive this, I can survive anything”); 
Loss of purpose; Renewed faith; Hopelessness; Reestablishing priorities; 
Redefining meaning and importance of life; Reworking life’s assumptions to 
accommodate the trauma (e.g., taking a self-defense class to reestablish a 
sense of safety).

 ▪ Male lawyers were twice as like-
ly to contemplate suicide, a notable 
difference from the general popu-
lation where women experience 
higher levels of suicidal ideation. 
Prior mental health diagnosis also 
increased risk of suicidal ideation.

 ▪ A significantly greater propor-
tion of lawyers who contemplated 
suicide indicated that working 
in the legal profession was detri-
mental to their mental health and 
contributed to their substance use 
and feelings of burnout.

 ▪ The profile of a lawyer with 
the highest risk for suicide was 
a lonely or socially isolated male 
with a high level of unmanageable 
stress, who was overly committed 
to their work, and may have a his-
tory of mental health problems. 
The heightened risk of suicidal 
ideation extends well beyond this 
specific profile.6 
In addressing the mental health 

problems faced by lawyers, the reports 
focus intensely, appropriately, and on 
the problems that appear once law 
school ends and law practice begins:  
unmanageable stress, anxiety, 24-hour 
work schedules,7 “high levels” of burn-
out, isolation, high prevalence of de-
pressive symptoms, alcohol misuse, and 
suicide ideation. Each of these issues 
can be, and was, addressed in Wellness 
studies.8  Are there trails we can track, 
trails that focus on issues that troubled 
lawyers brought with them when they 
took their first law school class?  Jeralyn 
L. Lawrence thought so. 

Getting Upstream 
We need to stop just pulling 

people out of the river. 
We need to go upstream and 

find out why they are falling in.

NJSBA President Jeralyn L. Lawrence 
put Archbishop Desmond Tutu’s assertion 
in bold on the first page of her Introduc-
tion to the Survey Results.9 It opens the 
door to a variety of mental health issues 
that we can address in the hope of helping 
our colleagues. Where do we start?

One place to start: childhood trau-
ma leading to adult symptoms trauma. 
A definition:

While trauma has many defini-
tions, typically in psychology 
it refers to an experience of 
serious adversity or terror — or 

the emotional or psychological 
response to that experience. 
Trauma-informed care or ser-
vices are characterized by an 
understanding that problem-
atic behaviors may need to be 
treated as a result of the ACES 
(Adverse Childhood Experi-
ences) or other traumatic ex-
periences someone has had, as 
opposed to addressing them as 
simply willful and/or punish-
able actions.10 

CONTINUED  >
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The breadth of trauma experience: 

According to the Substance 
Abuse and Mental Health Ser-
vices Administration, 61 percent 
of men and 51 percent of women 
report at last one traumatic event 
in their lifetimes. This would 
put mental trauma at the top of 
the list of most-common psycho-
logical health conditions.11 

Many individuals experience 
trauma during their lifetimes. 
Although many people exposed 
to trauma demonstrate few or no 
lingering symptoms, those indi-
viduals who have experienced 
repeated, chronic, or multiple 
traumas are more likely to ex-
hibit pronounced symptoms and 
consequences, include substance 
abuse, mental illness, and health 
problems. Subsequently, trauma 
can significantly affect how an 
individual engages in major life 
areas as well as treatment.12 

The point here is not to terrify and 
is not to mark lawyers as exceedingly 
ill. The percentage of individuals strug-
gling as a result of trauma in their early 
years is small. The point here is to alert 
lawyers facing difficulties to dig into 
earlier problems and to seek help where 
necessary. Are the reactions listed above 
familiar to you? Several are familiar to 
me; I am still working on them. Are 
they interfering with your with your 
wellbeing? With your law practice? If 
so, have your reached out to a therapist? 
Attending law school and practicing law 
are mighty difficult as it is. The time 
has come to address your issues and to 
address them fully.

 If you need help or would like more 
information, call DE-LAP at (302) 777-
0124 or email sgodshall@de-lap.org. All 
correspondence is confidential.  

Notes: 
1. Survey On NJ Attys’ Mental Health Finds “Pro-

fession in Crisis,” Law360, 4/13/2023. See NJS-
BA Report Recommends Path to Ease Areas of 
Stress in the Legal Profession, News and Events, 
http:/tcms.njsba.com. Hats off to Richard For-
sten for finding the NJ report and passing it 
along.

2. Law 360, 4/13/2023 issue.
3.  Id.  
4. The D.C Bar has more than 111,000 members in 

all 50 states and more than 80 countries and ter-
ritories. See www.dcbar.org.

5. Foley, Brian. “Lawyers with High Stress 22 Times 
More Likely to Contemplate Suicide than Those 
with Low Stress.” California Lawyers Associa-
tion, February 13, 2023. https://calawyers.org/
california-lawyers-associatin/lawyers-high-stress-
contemplate-suicide/.

6.  Id.
7. Smith, Patrick.“‘You Are Online 24/7’: Why a 

Paul Hastings Presentation Went Viral and What 
It Says about Law Firm Culture.” The American 
Lawyer, April 5, 2023. https://www.law.com/
americanlawyer/2023/04/05/you-are-online-
247-why-a-paul-hastings-presentation-went-
viral-and-what-it-says-about-law-firm-culture/?sl
return=20230318135055.

8. One example:  Anna Levine, Esquire, NJLAP’s 
Director, programmed five-day webinars during 
NJLAP’s Week In Law (May 1-5):

Monday: Physical Well-Being 
Tuesday: Spiritual Well-Being 
Wednesday: Career & Intellectual Well-Being 
Thursday: Social Well-Being
Friday: Emotional Well-Being.

9. “Putting Lawyers First Task Force: An Excerpt of 
the Report and Recommendations on Improving 
the Legal Profession for Lawyers.” Pg. 3. New 
Jersey Bar Association, March 2023. https://
tcms.njsba.com/PersonifyEbusiness/default.
aspx.

10. “What Are ACEs? and How Do They Relate to 
Toxic Stress?” Center on the Developing Child 
at Harvard University, October 30, 2020. https://
developingchild.harvard.edu/resources/aces-
and-toxic-stress-frequently-asked-questions/.

11. “Statistics for Mental Trauma: How Common Is IT 
&amp; Who It Affects.” FHE Health – Addiction 
&amp; Mental Health Care. Accessed April 18, 
2023. https://fherehab.com/trauma/statistics. 

12.  Trauma-Informed Care in Behavioral Health Ser-
vices, Treatment Improvement Protocol (TIP) 
Series, No. 57, Center for Substance Abuse 
Treatment, Substance Abuse and Mental Health 
Services Administration, Report No.: (SMA) 14-
4816, 2014 (Italic added).

13.  Id., Exhibit 1.3-1, Immediate and Delayed Reac-
tions to Trauma.

14.  See “Child Abuse & Neglect,” Volume 76, Feb-
ruary 2018, pp. 138-148.

Scott Godshall is the Executive Di-
rector of the Delaware Lawyers Assis-
tance Program and can be reached at  
sgodshall@de-lap.org.

The point here is to alert lawyers facing 
dif f icult ies to dig into earl ier problems and 

to seek help where necessary. 
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BERNARD G. CONAWAY is the founding member of Conaway-Legal 
LLC. Over the course of his 30 year career he’s served as a law clerk 
to former Clarence Taylor, of the Superior Court of Delaware, was 
appointed and served for 10 years on the Superior Court of Delaware 
as a Special Mater in Complex Litigation, and was a partner in very 
large and small law firms. 
His practice focuses on ADR, bankruptcy, practice before the 
Delaware Court of Chancery, corporate and alternate entity 
governance under Delaware law and complex civil litigation. In thirty 
years of practice, Mr. Conaway has been involved in every facet of 
complex civil litigation serving a lead and local counsel, as Special 
Master, as a mediator and party selected arbitrator. 
Mr. Conaway frequently appears in Delaware’s Court of Chancery on 
matters involving director/officer indemnification and advancement 
pursuant to Section 145 of the Delaware General Corporate Law, 
for books and records demands under Section 220, served as 
corporate custodian under authority of Section 226, Section 275/276 
regarding dissolutions, director and officer demands for 
indemnification and advancement, injunctive relief, specific 
performance, quiet title actions, guardianship, trust and estate 
litigation and other equitable claims. In his bankruptcy practice. 
Mr. Conaway has served as lead and local counsel on every side of the 
bankruptcy process including representing creditors, debtors, 
directors against preference and insider claims, landlords, and other 
parties seeking to lift the automatic stay. 
Since 1994, Mr. Conaway served as an arbitrator and mediator. Since 
then he has successfully mediated thousands of cases, including 
hundreds of large complex, multi-party, multi-level insurance, 



construction, bankruptcy, environmental, and commercial cases. He 
has mediated law firm break-ups, intra-company disputes, governance 
and financial disputes between alternate entity members and 
personal injury claims. Mr. Conaway has served for over sixteen years 
as a mentor in the Delaware Superior Court’s mediation training 
program. He formerly served as adjunct instructor at the National 
Judicial College in Reno, Nevada teaching civil mediation. 
Mr. Conaway volunteers his time to a number of boards and 
committees. Over the past eighteen years he has served on numerous 
board and committees including the Widener University School of 
Law Alumni Association (board member), the York College of 
Pennsylvania Collegiate Counsel (board member), St. Thomas More 
Society of the Archdiocese of Wilmington (past president), Caesar 
Rodney Rotary Club (member), Colin J. Seitz Bankruptcy Inn of Court 
(barrister) Wilmington, Richard S. Rodney Inn of Court (Executive 
Committee) Wilmington, and Superior Court Committee on Complex 
Litigation (member). He serves as a volunteer attorney Guardian Ad 
Litem for Delaware children and has continuously done so since 2003. 
EVENTS 
• Ethical Considerations in Alternative Dispute Resolution 
• “Expert” Advise From Successful Arbitrators 
• ADR in Practice: A Lawyer Round Table 
EXPERIENCE 
• Represented a corporate client opposing a director’s 220 action 
involving an onerous demand for books and records. The Chancery 
Court dismissed the matter without production of any records and 
without answering the complaint. 
• Appointed and/or selected to serve as a Special Discovery Master in 
complex civil cases involving insurance coverage, products liability, 
construction, mass tort, and environmental cases. 
•Settled a multi-million dollar bankruptcy preference claim asserted 
against one of the world’s largest aluminum suppliers. The case was 
complicated by the interplay between US and INCO maritime 
conventions as well as US, UK and Bahrain law. 



• Successfully secured liquidation of a client’s LLC interest in the face 
of vigorous opposition involving protracted discovery, trial, and 
appeal to the Supreme Court of Delaware. 
• Following a year long effort, successfully mediated all of the pending 
state court abuse claims brought against multiple religious order 
entities affiliated/working with the Diocese of Wilmington. The 
mediation was complicated by the number of claims, multiple 
insurers’ reservations of rights, unresolved and novel legal questions, 
funding issues, and the Diocese’s then pending bankruptcy. 
• Served as local counsel for an ad hoc consortium of preferred 
security holders in the Chapter 11 of Washington Mutual, Inc. 
• Served as local counsel to an indentured trustee and an Ad Hoc 
Committee of bondholders in an expedited Delaware Chancery Court 
trial and successfully appealed the matter to the Supreme Court of 
Delaware resolving a dispute over Calpine’s use of $700 million 
subject to lien indenture restrictions. 
• Served as local counsel to bondholders holding $2 billion in 
Countrywide Series B May 2007 bonds in an action seeking a 
determination whether the acquisition of Countrywide constituted a 
“change of control” and therefore triggered bondholder put rights. 
The matter was settled and the bondholders were paid nearly $2 
billion (i.e., close to par) for their bonds. 
• Successfully defended the former CEO of a major imaging company 
against preference, fraudulent transfer, and insider trading claims. 
• Frequently draft LLC and Series LLC organizational documents for 
Delaware real estate investors including completion of client tailored 
limited liability agreements. 
• Often represent pro bono, minor children in actions where the state 
is seeking to terminate parental rights. 



Kevin Fasic Bio 

PRACTICE FOCUS 

Kevin Fasic is the Managing Principal of Offit Kurman’s Wilmington office. With over 
25 years of legal experience in employment and construction law, Kevin’s practice is 
primarily management-based and includes discrimination claims, wage and hour 
issues, Davis Bacon/ Prevailing Wage claims, employment agreements (including 
restrictive covenant issues and severance agreements), hiring and firing guidance, 
unemployment claims, mechanics’ lien claims, general construction disputes, and 
legislative affairs. As a former investigator for the Delaware Department of Labor, 
Kevin’s experience informs his approach as he appears before various 
administrative boards, agencies, and private dispute resolution forums.  

Additionally, Kevin has extensive experience practicing before all of Delaware’s 
state and federal trial and appellate courts. He is also certified by the Delaware 
Superior Court as both a Mediator and an Arbitrator that can serve in either 
capacity for labor/ employment and construction law disputes. 

With a growing reputation as an engaging legal thought leader, Kevin frequently 
speaks on employment and construction law topics for various professional and 
trade organizations. He also publishes articles for these organizations on various 
employment law topics and recent developments in the law. 

Kevin was born in Philadelphia, Pennsylvania, in 1965. He received his bachelor’s 
degree from Lehigh University in 1988 and his law degree from the Widener 
University School of Law in 1995. 

ACTIVITIES 

• Board of Governors for the Delaware State Chamber of Commerce: 2014-
Present 

• Board of Managers, Small Business Alliance for the Delaware State Chamber 
of Commerce: 2008-Present; Co-Chair 2016-2017 

• Joint Military Affairs Committee, Delaware State Chamber of Commerce: 
2015-Present; Chair 2020-2021 

• Employer Advocacy and Education Committee, Delaware State Chamber of 
Commerce: 2000-Present; Co-Chair 2003-2013 



• National Legislative Committee, Associated Builders and Contractors: 2014-
2020 

• Legislative & Legal Affairs Committee, Associated Builders and Contractors – 
Delaware Chapter: 2007- Present 

• Board of Directors, Associated Builders and Contractors – Delaware Chapter: 
2009-2014 

• Labor and Employment Law Section, Delaware State Bar Association: 1997-
Present; Chair 2003-2004; Secretary 2002-2003 

• Alternative Dispute Resolution Section, Delaware State Bar Association: 2018-
Present 

• Government Affairs Committee, New Castle County Chamber of Commerce: 
2018-Present 

• Government Affairs Committee, Delaware Contractor’s Association (AGC 
Affiliate): 2020-Present 

• Active in legislative affairs for various business groups and trade associations 
and a frequent advocate for their interests before the Delaware General 
Assembly and other legislative forums 

 
 



JESSICA L. TYLER 
Jessica Tyler is currently Deputy Disciplinary Counsel for the Supreme Court of the State of 
Delaware.  Prior to that appointment, Ms. Tyler spent 10 years in private practice where she 
represented individuals and businesses in the defense of civil litigation involving automobile 
accidents, premises liability, general liability, and products liability.  Prior to private practice, 
Ms. Tyler served as a judicial law clerk for Judges Buckworth and Conner in the Family Court of 
the State of Delaware.  She previously was a member of the Delaware Civil Clinic where she 
worked with Delaware Volunteer Legal Services to assist clients with obtaining Protection from 
Abuse Orders and custody of their children.  Ms. Tyler also interned with the Camden County 
Prosecutor’s Office and the Pennsylvania Attorney General’s Office, Bureau of Consumer 
Protection.  Ms. Tyler is a graduate of Arcadia University and Delaware Law School.   
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PART ONE: In the Soup - As a Mediator

Complaints about mediators for mediation services face consequences from four basic sources:

1. Civil Liability

2. Criminal Liability

3. Association Imposed Conduct Standards

4. Referral Source Conduct Standards

25/11/2023



1. Civil Liability – Like every profession, a mediator can engage in conduct that gives rise to 
personal, 

civil liability., i.e., paying damages to a mediating party for tort or contract injuries caused by 
mediator 

misconduct. Examples of such conduct follow:

a. Fraudulent misrepresentations

b. Duress

c. Blown confidentiality

d. Conflicts of interest

PART ONE: In the Soup - As a Mediator
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2. Criminal Liability – Mediators are not immune from criminal liability.  Criminal liability for mediators 

is rarely reported. Those criminal acts are generally known to most people. The Mediator can, 

however, find themselves in unfamiliar territory. For example, most states have imposed an 
affirmative 

obligation to report child sexual abuse and neglect. Be aware that mediation agreements often recite 

applicable law.  Serving as a mediator applying/using law that you are unfamiliar with can impose 

unappreciated risk, including criminal liability.

a. Criminally fraudulent conduct

b. Failure to report certain conduct

c. Murder

PART ONE: In the Soup - As a Mediator
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3. Association Imposed Conduct Standards – It is common for mediators to belong to voluntary 

associations. Many of those associations impose principles or conduct standards. Moreover, those 

associations respond, in varying ways, to complaints made by third parties. Those responses can 
range 

from seriously consequential to otherwise consequential. Think about breaches of the Delaware 

Lawyers’ Rule of Professional Conduct, or ADR/mediation-centric associations such as JAMS.

a. Removal from association

b. Required to make a public apology

c. Defending against formal ethics investigations/charges.

A violation of voluntary association conduct standards, generally, does not result in civil or criminal 

liability. Caution, however, if the mediation agreement or the mediator’s advertising references an 

association’s conduct standards, then those conduct standards may be imputed/implied into the 

mediation agreement and consequently creating a basis for legal action.

PART ONE: In the Soup - As a Mediator
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4. Referral Source Conduct Standards – A prime example here being court-annexed mediation 

programs. While court related programs, such as Delaware’s, provide quasi-judicial or qualified 

immunity, that immunity has limits.

A mediator who fails to uphold the standards of most referral programs risks sanctions that 

could range from reprimands to disqualification from future service in the program to the imposition 

of the costs of the proceeding in which the misconduct took place.  Ironically, most circumstances 

giving rise to mediator liability are, frankly, well within the mediator’s control. For example, the failure 

to disclose a conflict of interest is the most common problem faced by mediators. The remedy for 
this 

problem, even accounting for incomplete information provided by the parties, is to over disclose.

PART ONE: In the Soup - As a Mediator
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Example:

Subject to the general disclosure that, over the course of my career, I have litigated, 
arbitrated 

and/or mediated cases with all counsel and/or with other members of their respective firms, and, just 

as likely socialized professionally with the same, the conflict check revealed no issues.  I do not believe 

that these prior interactions constitute a prohibited conflict of interest but will, of course, defer to 

counsel.

In Delaware, this type of broad-based – “I know everyone” - disclosure is almost essential.  

This disclosure coupled with offer inviting the parties to assert a conflict puts the onus on the parties 

to conflicts of  interest are considered.

PART ONE: In the Soup - As a Mediator

75/11/2023



Finally, some mediation agreements declare that the mediation will be conducted according 

to the law of a specific jurisdiction or set of rules. If you find yourself in such a situation, inform 

yourself or suffer the consequences. Notable example, in most states communications with a 
mediator 

are deemed confidential. As of 2016, in New York there is no statutory privilege in New York 

mediations. Moreover, New York courts do not automatically mediation made statements as 

confidential as a matter of public policy. Parties that fail to account for the lack of confidentiality may 

find those statements used as evidence against them in a subsequent proceeding.  See Hauzinger v. 

Hauzinger, 43 A.D.3d 1289, 842 N.Y.S.2d 646 (4th Dep't 2007), aff'd, 10 N.Y.3d 923, 862 N.Y.S.2d 456, 

892 N.E.2d 849 (2008).

PART ONE: In the Soup - As a Mediator
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PART TWO: In the Soup – Lawyer Mediating a 
Claim

In Delaware, complaints against mediators that give rise to liability - of any 
type - are uncommon. Conversely, client complaints against lawyers for mediation-
related conduct are more common. One fundamental reason for this is lawyer-client
relationship.⁎ This relationship, set out in the Delaware Lawyers’ Rule of Professional
Conduct, underlies every interaction between the client and lawyer. In addition, even
without a client complaint, the DLRPC rules are enforced.

⁎ See Delaware Lawyers’ Rule of Professional Conduct, Preamble, Comment [3], stating:

In addition to these representational functions, a lawyer may serve as a third-party neutral, a nonrepresentational 

role helping the parties to resolve a dispute or other matter. Some of these Rules apply directly to lawyers who are or 
have served as third-party neutrals. See, e.g., Rules 1.12 and 2.4.

An acknowledgement that the DLRPC do not apply, in some circumstances, to those serving in non-representational roles as third-
party neutrals.
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1. Settlement Authority: This comes up in several ADR contexts. (1) some retention agreements 
include 

a provision that allows a lawyer to settle a case if the client fails to maintain contact with the lawyer; 

(2) the client cannot, or will not, attend a mediation; or (3) the client voluntarily relinquishes 

settlement authority to the lawyer.

2. Limits on Settlement: Mediating, or even proposing, a settlement that precludes you from 

representing clients in future litigation against another party. Any agreement not to represent other 

clients denies members of the public access to the lawyer whose experience and background render 

him/her best suited to represent them and creates a conflict for the lawyer who is asked to give up 

future representation in the interest of the current client. These public policy considerations and 
RULE 

5.6 require attorneys neither to suggest nor to enter into such an agreement. See RESTATEMENT 

(Third) OF THE LAW GOVERNING LAWYERS (2000) §13(2)

PART TWO: In the Soup – Lawyer Mediating a 
Claim
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3. Limiting Information or Work Product: Mediating a settlement that limits an attorney’s use of information 

gathered in the matter, or limit dissemination of related work-product likewise violates RULE 5.6. Like limitations 

on an attorney’s ability to represent subsequent clients, settlement terms that limit the use of work product 
have 

been deemed a violation of RULE 5.6. See MD State Bar Association, Comm. on Ethics, Docket No. 2021-03.

4. Protecting Client Confidentiality: Covid changed the legal profession.  One of the most consequential changes 

involved a growing reliance upon video technology for fact finding, general communications, court proceedings, 

and confidential communications. Prior to covid, video teleconferencing was a rarely used.  The DRPC rules have 

evolved to keep pace with technology. Review Comment 8 to RULE 1.1 regarding competency: To maintain the 

requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, including the 

benefits and risks associated with relevant technology, engage in continuing study and education, and comply 
with 

all continuing legal education requirements to which the lawyer is subject.
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The takeaway here is that your competency as a lawyer is, among other things, measured by

your understanding of technology that you use, and, more importantly, the competency to balance 
the 

risks of that technology against your obligations to maintain client confidences or protect against 

unauthorized access. How much do you really know about Zoom/Go to Meeting/ Microsoft Teams? Is 

the communication encrypted end-to-end? Is the videoconference being recorded? Who else is

participating off-camera? See, e.g., ZOOM SECURITY ISSUES: WHAT'S GONE WRONG AND WHAT’S 

BEEN FIXED, TOM’S GUIDE, https://www.tomsguide.com/news/zoom-security-privacywoes (last 

checked 1/27/2023).
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PART THREE – How to Avoid Being Sued Mediating

1. Failure to Disclose a Conflict of Interest/Witnesses - This is the most common failure of 
mediators/

arbitrators and lawyers is a disclosure failure. The problem has many causes but the most common 

occurs at the very outset of engaging an ADR professional. When an ADR professional is engaged, 
that 

engagement typically starts off with a conflict check. That check is based upon information provided 
by 

the lawyers. That conflict check is only as good as the information provided. With respect to 
arbitration 

know that the Federal Arbitration Act, 9 USC § 10, and Delaware Uniform Arbitration Act, 10 Del. C. §

5714 both permit an award to be set aside based upon an arbitrator’s conflict of interest. Problem 

areas: corporate conglomerates, foreign corporate structures, trust/estate matters – any place where 

the identity of related entities is obscured.
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2. Breach a Specific Contractual Promise Regarding Structure or Outcome - Both the lawyer promising 

their client a specific litigation result and a mediator promising a resolution end up in the same 

trouble.

3. Breach of Confidentiality - Generally, three ways to breach confidentiality:

(1) externally by communicating with third parties about the mediation.

(2) internally by revealing confidential information to party not entitled to that information.

(3) maintaining confidentiality when obligated by law or rule to report. Child sexual abuse, 

imminent threats of harm.

4. Commit Fraud - Misrepresenting facts or party positions, or misrepresenting the law, or 
overstating.

PART THREE – How to Avoid Being Sued Mediating
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PART FOUR – Avoiding Suit, Being a Successful 
Arbitrator
1. A Deep Abiding Appreciation of Due Process and what it Means, i.e., Being Fair, Balanced, 

Knowledgeable, Informed, and Impartial - Can’t over emphasize enough the need to be independent/ 

impartial and perceived that way. Every step you take will be evaluated, at a minimum, in 

retrospect. Be self-aware of how your actions could be viewed.

Independence and impartiality are generally considered to be two different concepts: 

independence is the objective absence of any substantial link to any of the parties as that may alter 
the 

freedom of judgment of the arbitrator; impartiality is the subjective will not to favor any of the 
parties.

Due process contemplates more than independence and impartiality.  Understanding how to 

conduct yourself in a manner conveys both qualities.  Running an arb iteration. Understanding how to 

handle a hearing. How to establish pre-hearing process.
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2. Always ask for the Arbitration Agreement if one exists - Distinguish this from high/low or other 

types of agreements. Some terms of an arbitration agreement the parties may not want you to know. 

Some agreements are very basic. Some very complicated. For example, you should understand what 

your final decision should look like – a reasoned decision of nothing more than a conclusory award.

A reasoned decision is professionally and personally rewarding but it also the serves as the 

perfect foundation for overturning the award. Be very careful when writing a decision. Flip remarks, 

bad math, an overhyped critical focus on a single fact/circumstance set the foundation for a reversal 

argument. A powerful reasoned decision precisely identifies those facts, that testimony, and 
credibility 

that reinforce the outcome.
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3. When in Doubt, Confirm Your Authority to Act - If you are unsure that you have certain authority as an 
arbitrator, 

then ask the parties to confirm that you do.  Literally, a simple question can add immeasurable clarity.

4. Respond Promptly and Completely - Remember that arbitration is selected because it is quicker and less 

expensive. Taking too long to respond undermines that objective. Additionally, some arbitration agreements 

impose a time frame for completion. Exceeding or ignoring that time frame may result in a loss of authority.

5. Understand the Allegations – Ask as Many Questions as it takes - The single best way to lose credibility is to 
fail 

to grasp the issues. It’s far better to make the “wrong decision” because you disagreed with a party’s position, 
then 

to make the wrong decision because you didn’t understand the facts, legal issues, or arguments.

PART FOUR – Avoiding Suit, Being a Successful 
Arbitrator
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6. Be Overly Inclusive Regarding Your Conflict Check - Likewise, your disclosure to the parties should 
be 

broad. Example: indicating that you’ve served as an arbitrator involving an insurance carrier or a 

specific attorney, or that others in your firm may have/had some relationship with one of the 
litigants.

7. Understand that Everyone is Trying to Manipulate You. Thus, it is vitally important to know yourself. 

For example, are you conceptual, openminded, equity-oriented person or a rule-oriented, no-

nonsense, by-the-numbers strict constructionist. To be successful you need to understand

your own psychology and understand how your mindset might be influenced by counsel. Know that 

the lawyers selected you and already have their own insight into your psychology. Example: strict 

construction of the contract and related documents, while the other argues the parties’ intent

and the equities of the case.
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8. Humiliate No One Especially the Referring Attorneys. This ought to be obvious.

9. Know the Rules and Law for Which You Are Accountable. Ask the parties especially if there is no 

written arbitration agreement. An important corollary to this rule is knowing the Federal Arbitration 

Act and the Delaware Arbitration Act, especially the provisions relating to vacating and modifying

awards. For example, the Delaware Rapid Arbitration Act, 10 DEL. C. § 5801, et seq., imposes other 

time and process obligations upon the arbitration.  The failure to know the controlling statutes or 
rules 

is a recipe for disaster.
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PART FIVE – Authorities (FAA and DUAA)

Vacating an Award:

9 U.S.C.A. § 10 10 Del. C. § 5714

Modification/Correction of Award:

9 U.S.C.A. § 11 10 Del. C. § 5715

205/11/2023



PART SIX – Recent Case Law & Authorities

Diamond Materials v. Tutor Perini Corp., 2021 WL 1716969 (Del.Super. 4-30-2021)

● Clause: claims arising from acts/omissions of DelDOT are arbitrable; Contractor (TPC) 
decides 

which claims fall into this subset

● DE law: (1) parties have substantial freedom to contract; (2) strong presumption in favor of 

arbitration, doubts to be resolved in favor of arbitration

● Arbitrability for judicial determination unless: (1) clause provides for arbitration of “all 

disputes”; and (2) contract incorporates rules allowing arbitrator to decide

● Even where contract provides unfettered discretion to one party (deciding which claims to 

arbitrate), court will not re-write the contract
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Ending Forced Arbitration of Sexual Assault/Sexual Harassment Act of 2021

● Effective March 3, 2022; Amends Federal Arbitration Act

● Invalidates pre-dispute arbitration agreements for sexual assault or harassment claims – no  

arbitration agreement entered into prior to the dispute shall be valid or enforceable with respect to a 

case filed under federal, tribal, or state law – what about cases filed pursuant to the DE Uniform 

Arbitration Act?

● Court determines whether claims are subject to a previous arbitration agreement (not the 

arbitrator)

● Only disputes or claims arising on or after 3/3/2022 – plain reading of the statute: “any 

dispute or claim that arises or accrues on or after the date of enactment”
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225/11/2023



Ending Forced Arbitration of Sexual Assault/Sexual Harassment Act of 2021 (con’t.)
● Forum for dispute resolution at the election of the person or named class representative

● Arbitration remains an option if agreed to after the claim is raised, but only at the option of 

the claimant/class; Employee(s) may wish to maintain privacy of the claims, details; do not mislead 
the 

Employee and stress that “it is your choice”

● What about claims involving more than one cause of action?

● Is retaliatory conduct on-going harassment, or separate?

● Employers should modify future agreements to exclude sexual assault and harassment 
claims

● Expect increase in litigation and public exposure; PR nightmare; update and train employees 

and supervisors on sexual harassment policies and procedures (mandated by DE Law)
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Crystal Point Condo Ass’n. v. Kinsale Ins. Co., 2022 N.J. LEXIS 657 (July 18, 2022)

● Judgment creditor tried to sue judgment debtor’s insurer but balked at mandatory 
arbitration

● NJ Supreme Court held that judgment creditor was bound to Arb. Clause in the policy –

statutory claim under Direct Action statute, not a common law claim

● Not enforcing the clause would give judgment creditor greater rights than the insured

● Non-signatory party must take the good with the bad; cannot pick and choose between 
rights and obligations under the policy
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Jones Day v. Orrick, 42 F.4th 1131 (9th Cir. 2022)

● Arbitration subpoenas in the US have nationwide scope

● Subpoena issued for Orrick Chairman/MP to appear, produce docs

● Arbitration in D.C., Orrick HQ in CA; Orrick argued that enforcement could only occur in D.C. 

(not CA) and that there was no basis for personal jurisdiction in D.C.

● Arb. Subpoena issued pursuant to FAA can be issued nationwide and enforced under general 

venue provisions of 28 USC 1391(a)

● Gives arb. subpoenas big advantage over court subpoenas
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Ian Connor Bifferato 

Director 

cbifferato@tbf.legal 

Direct: (302) 429-0907 

1007 N. Orange St. 4th Floor 

Wilmington, DE 19801 

Connor Bifferato is managing director of The 

Bifferato Firm. He has mediated well over 1,000 

commercial disputes, including commercial 

bankruptcy litigation, secured lender disputes, 

general corporate litigation, creditors’ rights issues 

and appellate resolution. He also frequently serves 

as an arbitrator for single and panel, binding and 

nonbinding arbitrations. He also frequently teams 

with out-of-state lawyers who need access to 

Delaware courts. 

He is also University Legal Counsel to 

Wilmington University and has been fortunate to 

work with the University on the development and 

opening of Wilmington University School of Law.  

Connor provides general and specific legal advice 

to Wilmington University and recognizes the 

privilege he has been given to work with the 

University, its Board, Administration and faculty. 

Connor serves as the co-chair of the American 

Bankruptcy Institute Mediation Committee, as 

well as on the DSBA Finance Committee, DSBA 

Executive Committee, DSBA CLE Committee, 

DSBA DEI Committee, and the Federal Bar 

Association ADR Section Board. 

He frequently participates in CLE and certification 

programs for the DSBA, as well as CLE and pro 

bono committee presentations for other, state,  

local and national organizations. 
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Charles J. Durante  
Connolly Gallagher LLP 
1201 N. Market Street, 20th Floor 
Wilmington, Delaware 19801 
(302) 888-6280  
cdurante@connollygallagher.com

 Chuck Durante is a founding partner of the Wilmington law firm of Connolly Gallagher 
LLP, where he is the senior partner in the Tax, Trusts and Estates Department. 

 He is President of the Delaware State Bar Association, fellow of the American College of 
Trust and Estate Counsel, Chair of the Board of Editors of Delaware Lawyer magazine, President 
of the Delaware Sports Museum and Hall of Fame, a trustee of the Delaware Historical Society 
and President of the Delaware Sportswriters and Broadcasters Association. 

 He advises fiduciaries on the administration of trusts and estates, and counsels clients in 
estate planning, management of nonprofit organizations, and business organizations. His 
litigation has included fiduciary matters and cases of significant public impact. He speaks and 
writes frequently about Delaware laws governing trusts, business organizations and taxation, and 
is called upon as an expert witness on fiduciary law. He is recognized in The Best Lawyers in 
America in tax law, in Top Lawyers in Delaware in trusts and estates and as a notable 
practitioner in private wealth law by Chambers and Partners. 

 He received the Haverford College Alumni Award in 1998, and the Distinguished 
Alumni Award of Tower Hill School in 2022. 

 An honors graduate of Haverford College, he received his J.D. and his LL.M. (Taxation) 
from Villanova Law School. He is admitted to practice in Delaware, Pennsylvania, and the U.S. 
Tax Court and before the Supreme Court of the United States.   

A former sportswriter and columnist for The Philadelphia Inquirer and The Delaware 
State News, Chuck continues to cover high school cross country and track and field for The News 
Journal. He has been inducted into the Delaware Track and Field Hall of Fame. 
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John M. Bloxom,.IV 

I am a farmer (I have a 130 acre farm down in Virginia on which I grow fruits and 
vegetables). I also am one of the senior-most commercial real estate attorneys at the bar. For the 
past 17 years I have been a partner at Morris James LLP specializing in large commercial real 
estate transactions. I retired from Morris James on April 30, 2023 and now limit my practice to a 
single large client for whom I do hourly rate work. 

Prior to joining Morris James, I was a partner in six law firms. These firms were 
Murdoch & Walsh, Bayard, Handelman & Murdoch, The Bayard Firm, Christiana Legal 
Associates, Montgomery, McCracken Walker & Rhoades, and Duane Morris. My practice at 
these firms included large Chapter 11 reorganizations and commercial real estate transactions. I 
exited the Chapter 11 practice area upon the elevation of my former partner, Peter Walsh, to the 
Bankruptcy Bench. 

I graduated from Washington & Lee University School of Law in 1983 and did my 
undergraduate work at the University of Virginia, graduating from there in 1980. At Washington 
& Lee I was published in the law review, held a seat on the Editorial Board of the law review and 
was admitted to the Order of the Coif. 

I have been Chambers rated since 2012, Best lawyers since 2010, Lawyer of the Year for 
2019 and a Delaware Today Top Lawyer from 2008 to the present. 

The matter that Jack Schreppler and I will discuss on May 11, 2023 was a pro bono 
matter that for me, represents the most important engagement that I have had in my 40 years of 
practice at the Bar. The matter did not involve commercial real estate. Instead, it involved a 
wedding of a terminally ill woman to an incarcerated prisoner. 

I look forward to meeting with you on the 11 111 • 



John J. Schreppler II Bio 
 

 
John J. Schreppler II ("Jack") is a native Delawarean who has practiced administrative and 
legislative law for over 40 years.  Jack currently is resident Delaware counsel with Fredric Marro 
& Associates and its companion consulting firm, Westmont Associates, headquartered in Cherry 
Hill, NJ, providing regulatory counseling to the insurance industry.   
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