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Join us for the annual Labor and Employment Law Update seminar! This year, the seminar will look at ADR in employment 
litigation, legislative updates, the paid medical leave insurance program, and a presentation on wellness from DE-LAP.
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Kevin Fasic Bio 

PRACTICE FOCUS 

Kevin Fasic is the Managing Principal of Offit Kurman’s Wilmington office. With over 
25 years of legal experience in employment and construction law, Kevin’s practice is 
primarily management-based and includes discrimination claims, wage and hour 
issues, Davis Bacon/ Prevailing Wage claims, employment agreements (including 
restrictive covenant issues and severance agreements), hiring and firing guidance, 
unemployment claims, mechanics’ lien claims, general construction disputes, and 
legislative affairs. As a former investigator for the Delaware Department of Labor, 
Kevin’s experience informs his approach as he appears before various 
administrative boards, agencies, and private dispute resolution forums.  

Additionally, Kevin has extensive experience practicing before all of Delaware’s 
state and federal trial and appellate courts. He is also certified by the Delaware 
Superior Court as both a Mediator and an Arbitrator that can serve in either 
capacity for labor/ employment and construction law disputes. 

With a growing reputation as an engaging legal thought leader, Kevin frequently 
speaks on employment and construction law topics for various professional and 
trade organizations. He also publishes articles for these organizations on various 
employment law topics and recent developments in the law. 

Kevin was born in Philadelphia, Pennsylvania, in 1965. He received his bachelor’s 
degree from Lehigh University in 1988 and his law degree from the Widener 
University School of Law in 1995. 

ACTIVITIES 

• Board of Governors for the Delaware State Chamber of Commerce: 2014-
Present 

• Board of Managers, Small Business Alliance for the Delaware State Chamber 
of Commerce: 2008-Present; Co-Chair 2016-2017 

• Joint Military Affairs Committee, Delaware State Chamber of Commerce: 
2015-Present; Chair 2020-2021 

• Employer Advocacy and Education Committee, Delaware State Chamber of 
Commerce: 2000-Present; Co-Chair 2003-2013 



• National Legislative Committee, Associated Builders and Contractors: 2014-
2020 

• Legislative & Legal Affairs Committee, Associated Builders and Contractors – 
Delaware Chapter: 2007- Present 

• Board of Directors, Associated Builders and Contractors – Delaware Chapter: 
2009-2014 

• Labor and Employment Law Section, Delaware State Bar Association: 1997-
Present; Chair 2003-2004; Secretary 2002-2003 

• Alternative Dispute Resolution Section, Delaware State Bar Association: 2018-
Present 

• Government Affairs Committee, New Castle County Chamber of Commerce: 
2018-Present 

• Government Affairs Committee, Delaware Contractor’s Association (AGC 
Affiliate): 2020-Present 

• Active in legislative affairs for various business groups and trade associations 
and a frequent advocate for their interests before the Delaware General 
Assembly and other legislative forums 

 
 



Education

Villanova University School
of Law (J.D.; 2001)
Xavier University (M.A.
Industrial/Organizational
Psychology; 1998)
Georgetown College (B.A.,
cum laude; 1996)

Bar Admissions

Delaware, 2001
District of Columbia, 2005
United States District Court –
District of Delaware, 2002
United States Court of
Appeals for the Third Circuit,
2008

Honors

Martindale-Hubbell AV®
"Preeminent" Peer Review
Rating and Client Review
Rated 5 out of 5
Chambers USA - Delaware -
Employment & Labor
The Best Lawyers in
America® - Employment
Law-Individuals
Delaware Super Lawyers -
Employment & Labor
Delaware Today Top Lawyers
-Labor and Employment law -
top listing for management
and individuals

Timothy M. Holly 302-252-4217
tholly@connollygallagher.com

As co-chair of the labor and employment law group and one of the firm's

founding partners, Tim represents both employers and employees,

including top executives, in a multitude of matters impacting the

workplace generally and human resources and post-employment

restrictions specifically.  Tim's straight-forward approach to counseling,

negotiation, and employment transactional services has enabled numerous

clients to avoid legal disputes.   When that has not been possible, Tim has

successfully advocated for numerous clients in alternative dispute

resolution, before administrative agencies, and in state and federal courts -

including in pleading and motion practice, jury trial, and appeals.

With a master’s degree in industrial / organizational psychology, Tim offers

both employers and employees perspective from both his extensive

experience and expertise with employment laws and his understanding of

and focus on broader business concerns such as return on investment,

leadership, team synergy, etc.  Tim's clients also benefit from his

knowledge of current and emerging issues in employment law, gleaned

through his active involvement in labor and employment law legislative

initiatives.  At all steps and in all forums, Tim recognizes that even

seemingly similar disputes are unique in numerous ways and that both

companies and people are individuals that deserve to be treated as such. 

Clients experience this perspective by being made an active part of the

decision-making process as to strategy, direction, and substance.

Tim has been repeatedly ranked as one of the top labor & employment

practitioners in Delaware by Chambers USA: Guide to America’s Leading

Lawyers for Business.  Tim has also been repeatedly selected for inclusion

in The Best Lawyers in America® for employment law.  And he is

consistently rated as a top employment attorney by  Delaware Super

Lawyers and Delaware Today Top Lawyers, which has rated Tim as the top

attorney in employment law for both individuals and for management.  Tim

is AV® rated in Martindale-Hubbell's Preeminent™ Peer Review and as a

“Client Champion” based on client review.

mailto:tholly@connollygallagher.com


A life member of the National Eagle Scout Association of the Boy Scouts of

America, Tim has been recognized by the Del-Mar-Va Council, through the

"Silver Beaver" award, for his positive impact on the lives of youth through

distinguished self-sacrifice, dedication, and many years of service.  Tim

also previously served on the Board of Directors for the Delaware Humane

Association.
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Pestell v. CytoDyn Inc. et al., 2020 WL 6392820 (D. Del. Nov. 2, 2020)
Kearns Brinen & Monaghan, Inc. v. Recovery Solutions Group, LLC,
(Del. Ch. 2018)
Independent School Management  (3d Cir. August 2018)
Romar Offshore Welding Services, LLC v. Industrial & Crane Services,
LLC, et al., (Del. Super. 2017)
EDIX Media Group, Inc. v. Mahani, (Del. Ch. 2006)
Dougherty v. Blize, (D. Del. 2007)
Washington v. Autozoner, Inc., (D. Del. 2004)
Rohm and Haas Co., v. Dow Chemical Co., (Del. Ch. 2009)
Dentsply Intern., Inc. v. Coley, (Del. Super. Ct. 2010)
Eaton v. Raven Transport, Inc. et al., (Del. Super. Ct. 2012)
Currie v. Dentsply Intern., Inc., (Del. Super. Ct. 2009)
Alred v. Eli Lilly and Company, (D. Del 2008)
Dunkin’ Donuts Franchising LLC, et al. v. AARK Investments, LLC, (D.
Del 2013)
Bantry Bay America, Inc. v. Minihane, (D. Del 2014)
James v. Mechanical Services, LLC et al., (Del. Super. Ct 2014)
Dell, Inc. v. Stone, (Del. Super. Ct. 2015)
Southland Insulators of Delaware, LLC v. Bautista, et al., (D. Ch.
2015)
Brittingham v. Topping, (Del. Super. Ct 2011)
Utilipath, LLC v. Hayes, (D. Ch. 2014)
Gilliss v. Dentsply, LLC, (D. Del. 2014.)
NFP Corp. v. Winston et al., (D. Ch. 2016)
Doctors Pathology Services, P.A. v. Gerges, et al., (D. Ch. 2015)
Executive Consulting Group, LLC v. Cox, (D. Del 2016)
Air Products and Chemicals, Inc. v. Wiesemann, (D. Del 2014)
Peacock v. KM2 Solutions, LLC, (Del. Super. Ct 2016)
McCrann v. Advo Opco, LLC, (D. Del 2016)
Judson Bennet, et al v. Mark S Lally & First State Compassion Center
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https://www.connollygallagher.com/cases/independent-school-management-3d-cir-august-2018/
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https://www.connollygallagher.com/cases/dougherty-v-blize-d-del-2007/
https://www.connollygallagher.com/cases/washington-v-autozoner-inc-d-del-2004/
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https://www.connollygallagher.com/cases/doctors-pathology-services-p-a-v-gerges-et-al-d-ch-2015/
https://www.connollygallagher.com/cases/executive-consulting-group-llc-v-cox-d-del-2016/
https://www.connollygallagher.com/cases/air-products-and-chemicals-inc-v-wiesemann-d-del-2014/
https://www.connollygallagher.com/cases/peacock-v-km2-solutions-llc-del-super-ct-2016/
https://www.connollygallagher.com/cases/mccrann-v-advo-opco-llc-d-del-2016/
https://www.connollygallagher.com/cases/judson-bennet-et-al-v-mark-s-lally-first-state-compassion-center-inc-d-del-2014/


Inc., (D. Del 2014)
Rumanek v. Independent School Management, Inc., (3d Cir. 2018)
Rumanek v. Independent School Management, Inc., (D. Del. 2012)
Matter of Gunn, 122 A.3d 1292 (Del. 2015) (en banc)

Publications
"Weed and Work, Beware of Employment-Related Provisions in
Delaware Marijuana Legislation" Delaware Business May/June
2021.
"When New Legal Authority Feels Like a Virus, 'Wear a Mask' By
Learning" In Delaware Business, July/August 2020.
"Should stereotypes (and hairstyles) be enshrined in law"
In Delaware Business Times, February 4, 2020.
Practical Law State Q&A Employee Privacy Laws: Delaware  In
Thomson Reuters, September 2019.
"Sexual Harrassment in the Workplace" International Lawyers
Network, Labor & Employment Group, May 22, 2019.
"Analysis: Marijuana rulings tilt toward employee rights over
employers" In Delaware Business Times, April 30, 2019.
"Cannabis Confusion" In Delaware Business,  May/June 2018.
Whether Employees Complaining Internally to Employers Have
Protection from Retaliation (a/k/a "Whistleblower Protection")

“‘Ban the Box’ Law a Tricky New Issue for Employer” In
Delaware Business, Jan/Feb. 2015.

“The Causation Standard For Retaliation Claims Under
Employment Discrimination Statutes: Ambiguity of ‘Central
Importance’”, Del. L. Rev. vol. 15:1 (2014), at 71-82.
— Read Timothy’s Insights

“Four New Delaware Employment Laws That Every Delaware
Employer Should Know About”

“Recent Case Law Developments Relating to the Wage
Payment and Collection Act of the State of Delaware”, Del. L.
Rev. vol. 14:1 (2013), at 71-74.

 “A New Protected Class Under Delaware Law: Firefighters
and Ambulance Personnel.”

 “Supreme Court Rules for Employers on Title VII Retaliation
Claims.”

 “Expect the Unexpected: Labor Law Issues Impacting Non-
Unionized, Private Employers.” In Delaware Business.

 “Managing Competition in the Medical Profession.”
In Delaware Medical Journal.

 “Employee Furloughs . . . Saving Costs or Creating

https://www.connollygallagher.com/cases/judson-bennet-et-al-v-mark-s-lally-first-state-compassion-center-inc-d-del-2014/
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https://www.connollygallagher.com/wp-content/uploads/2021/05/DB-MayJune21-Connolly-Gallagher_6523.pdf
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https://www.connollygallagher.com/wp-content/uploads/2020/07/tmp_4985_7-10-2020_22003_.pdf
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https://www.connollygallagher.com/wp-content/uploads/2021/01/Holly_CROWN-Act.pdf
https://www.connollygallagher.com/wp-content/uploads/2019/10/Practical-Law_State-QA-Employee-Privacy-Laws_Delaware.pdf
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https://www.delawarebusinesstimes.com/marijuana-rulings-favor-employees/
https://www.delawarebusinesstimes.com/marijuana-rulings-favor-employees/
https://www.connollygallagher.com/wp-content/uploads/2018/05/DB-May-June-2018-Cannabis-Confusion_Tim-Holly.pdf
https://www.connollygallagher.com/wp-content/uploads/2018/01/Retaliation_Holly.pdf
https://www.connollygallagher.com/wp-content/uploads/2018/01/Retaliation_Holly.pdf
https://www.connollygallagher.com/wp-content/uploads/2015/01/ArticleBanTheBox.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Delaware-Law-Review-2014_Vol.-15_No.-1.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Delaware-Law-Review-2014_Vol.-15_No.-1.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Delaware-Law-Review-2014_Vol.-15_No.-1.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Delaware-Law-Review-2014_Vol.-15_No.-1.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Four-New-Delaware-Employment-Laws-That-Every-Delaware-Employer-Should-Know-About.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Four-New-Delaware-Employment-Laws-That-Every-Delaware-Employer-Should-Know-About.pdf
http://media.dsba.org/Publications/DLR/PDFs/DLR.14-1.pdf
http://media.dsba.org/Publications/DLR/PDFs/DLR.14-1.pdf
http://media.dsba.org/Publications/DLR/PDFs/DLR.14-1.pdf
https://www.connollygallagher.com/news/new-protected-class-delaware-law-firefighters-ambulance-personnel-ladies-auxiliary/
https://www.connollygallagher.com/news/new-protected-class-delaware-law-firefighters-ambulance-personnel-ladies-auxiliary/
https://www.connollygallagher.com/wp-content/uploads/2014/09/ArticleLaborLaw.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/ArticleLaborLaw.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/ArticleLaborLaw.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/ArticleLaborLaw.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Article-Restrictive-Covenants-DE-Medical-Journal.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Article-Restrictive-Covenants-DE-Medical-Journal.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Article-Restrictive-Covenants-DE-Medical-Journal.pdf
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https://www.connollygallagher.com/wp-content/uploads/2014/09/Article-Furloughs-DE-Banker.pdf


Liability?” In Delaware Banker.

 “Furlough Programs for US Employees – clever solutions or
tricky traps?” In Benefits & Compensation International.

 “The Dangers in Managing Medical Leave.” In HR Times.

 “New Rule 16: Now Mandatory Alternative Dispute
Resolution.” In Delaware Business Law and Litigation
Report.

 “Restrictive Covenants in Employment Agreements Can
Impact the Bottom Line.” In Delaware Business Law and
Litigation Report.

 “Finding Fraud Perpetrated Against the State of Delaware.”
In Delaware Government Legal Quarterly.

 “Good News For Reference Givers.” In DCA News.

“Pitfalls In Maintaining Personnel Files.” In Delaware
Government Legal Quarterly.

“A Hire Standard: Improving Employee Selection Can Help
Keep You Fully Staffed-and Out of Court.” HR Magazine.

“Potential Responsibility under CERCLA: Canadyne-Georgia
Corp. v. NationsBank, N.A. (South) – An Illustration of why
we need a Federal Rule Defining ‘Owned’ and ‘Operated.”
In Villanova Environmental Law Journal.

“Stereotyping: Self-Perceived Masculinity in Men and Men’s
Perceptions of Femininity in Women.” A Thesis Submitted to
the Faculty of Xavier University.
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https://www.connollygallagher.com/wp-content/uploads/2014/09/Article-FMLA-and-ADA-HR-Times-vertical.pdf
https://www.connollygallagher.com/wp-content/uploads/2014/09/Article-FMLA-and-ADA-HR-Times-vertical.pdf
http://www.shrm.org/publications/hrmagazine/editorialcontent/pages/0703holly.aspx
http://www.shrm.org/publications/hrmagazine/editorialcontent/pages/0703holly.aspx
http://www.shrm.org/publications/hrmagazine/editorialcontent/pages/0703holly.aspx
http://www.shrm.org/publications/hrmagazine/editorialcontent/pages/0703holly.aspx
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Delaware
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Insurance Program



Risk & Risk Management
It has been argued that the division between the Ancient World and the Modern Era is 
the realization that humans can (to a degree) control their future.  Pre-Modern societies 
would toss up their hands and say “It’s up to the Gods”, they did not believe that they 
had any ability to change their “fate”.  Then a bunch of people (mostly inveterate 
gamblers) devised a type of math that we now call statistics.

Statistics can be used to describe sets of 
existing data, to analyze known events.  But 
in certain circumstances, it can also be used 
to  forecast future events.

A risk is any future event that can be quantified, often in terms 
of monetary value (“For every risk, there is a rate.”).  Risks can 
also be measured along two dimensions: Frequency (how often 
it occurs) and Severity (how bad it is when it happens).

Once we began to measure risk, we are then able to create 
ways to manage risk, transfer risk, mitigate risk, spread risk 
across a population, and so on. 



Risk & Governance

Every society creates its own balance between 
individual responsibility and collective action, 
which can range from family to  civil society to 
the marketplace to government actions.  

When risks are manageable, it is often left to the 
individual to retain through personal means.  As 
the scale of the risk increases, market solutions 
arise.  Often the most severe risks are socialized 
through government actions.



Lies, Damn Lies, & Statistics
What is the Chance that 
you will wake up dead 
tomorrow morning?

This is actually an unfair question.  
No one who is dead can wake up, 

so the answer is 0.

But we won’t let that stop us!

If there are only two options provided 
and only once instance being observed, 
then the odds can only be 50/50.

However, we all know that its very 
unlikely that we will be dead in the 
morning.   So, the odds are 50/50 but the 
Margin for Error is as high as it can be.



Law of Large Numbers
We don’t/can’t know if we will die tomorrow. 
However, every life insurance company is built on 
the certainty that in a group of 1,000 employees 
where there is:

• 60/40 Female/Male split
• Average Age of 42
• Actively at Work provision

An average of 1.2 employees per year will shuffle 
off their mortal coil.

The larger the group, the more credible our expectations become.



N →ꝏ (Or, For Our Purposes, n ≥ 1200) 

As the number of observations in a data set increases,  
the “noise” in the data is reduced.  As we repeat the 
experiment, the average of the results gets closer to the 
expected results.

But who has time for an infinite number of iterations?!?  
The noise in the data basically settles down once you 
get to around 1,200 observations.  As a boss of mine 
used to say:

Good enough for government work!



Pooling Risk
No one knows the future.  In the group of 1,000 
employees, we can’t predict which particular people 
will pass away.  However, we can be reasonably certain 
that on average 1.2 of them per year will.

So while the veil of the future blinds us all, as a group 
we can still approach it with a certain degree of 
confidence.  We can pool together our similar risks to 
reduce the uncertainty that we all face.  This is the 
basis of insurance.

The difference between public and private insurance is 
a question of efficiency / efficacy versus social norms.  
The balance between which changes over time.  For 
instance, taking leave from work to take care of your 
family members used to be a “private concern”, but 
now Delaware has joined 10 other jurisdictions to 
mandate that employers provide this coverage.



Background
• Federal FMLA was passed in 1993.  It requires 

that  employers with 50 or more employees must 
give them up to 12 weeks of job-protected leave 
in a 12-month period for:
• The birth, adoption, or fostering of a child;
• If they have a serious health condition;
• To provide care for their spouse, child, or 

parent who has a serious health condition; or
• For issues connected to the military 

deployment of their spouse, child, or parent.
• While your job will be waiting for you when you 

return and you keep your medical coverage, 
FMLA Leave is unpaid.  Which could be an issue if 
you like to eat or pay your rent.



Which Employers? Which Workers? How Much? For How Long?

All Delaware employers 
with ten or more workers 
are required to offer at 
least some PFML.

Smaller employers can 
“opt in” to the program.

Except for:
- Federal Government
- Railroad workers
- Tribal Government EEs
- Seasonal operations that 

shut down for a month or 
more

Employees at companies 
that fit the definition over ( 
← ) there, who’ve worked 
there for at least:

– The last 12 months

& 
– Clocked at least 1,250 
hours of Delaware work in 
those prior 12 months (@ 
25 hours per week)

If you are eligible and your 
claim is approved, is 80% 
of your wages* up to a 
maximum of $900 per 
week**.

*: We look back over the past 12 
months to find your average 
weekly wages.

**: If you make more than 
$52,000 a year, you’re capped at 
the $900 maximum.

Different time periods for 
different reasons:

New Child
– 12 weeks in a Year

Sick Child, Spouse, Parent 
or if You are Sick
– 6 Weeks in a 24-month 
period

No more than 12 weeks of 
leave in a year



By the Numbers
• Delaware has almost 34,400 employers and about 

446,000 employees
• Of those, 9,730 Delaware employers have 10 or more 

& those firms employ almost 395,000 people.
• Not all of those workers will qualify for coverage  

• Some work less than 25 hours per week
• Others haven’t yet reached 12 months with 

the same employer
• On the other hand, employers with less than ten 

employees can Opt-Into coverage.
• If you count all the spouses, children, and parents 

who will benefit from this coverage, probably 80% of 
Delawareans will be touched by this program.



Key Dates • January 1, 2024 – Last day to Grandfather existing plans 
You can continue to use “comparable” plans for the 
first five years.   Small groups can also reduce their 
Parental Leave max. duration from 12 weeks to at 
least 6 weeks for the first few years.

• November 1, 2024 - Last day to Opt-Out of the Public Plan
Dept. of Insurance is working to admit new insurance 
carriers and certify new PFML plans.   Its also the last 
day for small groups to Opt-In to the Public Plan.

• January 1, 2025 – Contributions begin to be assessed
Contributions will be collected retrospectively (first 
due date: 4/30/25) but employers will begin 
collecting employee’s contributions based on pay 
periods starting 1/1/25).

• January 1, 2026 – First day to submit Claims Applications
Employers will decide whether or not to approve a 
claim, how much they should receive, and for how 
long based DOL’s Advisory Algorithms.



Since firms have been managing FMLA for nearly 30 years, to 
reduce the cost of administering (for the State) the program , the 
Act pushes much of the administrative effort to employers. 

Which is not a huge problem if the employer has 50 or more 
employees, as they are used to the FMLA rules & processes.

However, Delaware’s Paid Family Medical Leave program starts at 
ten employees.  Meaning that employers with between 10 – 49 
employees have no idea how to administer FMLA or Paid Family 
Medical Leave (about 8,500 firms and @ 91,500 workers).



Waivers & Private Plans

• If you have an employee that works less than 25 hours per week or on a 
temporary basis, both of you can sign a Waiver to withdraw that worker 
from the program.
• They will be exempt from the payroll tax & will not be able to take 

paid Leave
• If the conditions of their employment changes, you can both sign 

an “un-Waiver” to get back into the program
• If you have a telecommuter who works outside of the state or if 

one of your Delaware employees goes on temporary assignment 
out-of-state, you can file a Reclassification form to keep them in 
the plan.

• Employers can Opt-Out of the Public Plan for a private plan
• Must “meet or beat” the State Plan’s coverage
• Either through 

• an admitted carrier’s certified insurance plan
• a self-insured program (backed by a surety bond)
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SPONSOR:   Sen. S. McBride & Sen. Townsend & Sen. Brown & 

Sen. Gay & Sen. Mantzavinos & Sen. Pinkney & 
Rep. Heffernan & Rep. Longhurst & Rep. Baumbach & 
Rep. Dorsey Walker & Rep. Morrison & Rep. Osienski 
Sens. Ennis, Hansen, Lockman, Paradee, Poore, Sokola, 
Sturgeon, Walsh; Reps. Bentz, Bolden, Chukwuocha, 
Cooke, Freel, Griffith, K. Johnson, Kowalko, Lambert, 
Lynn, Matthews, Minor-Brown, Mitchell, S. Moore, 
K. Williams, Wilson-Anton 

 
DELAWARE STATE SENATE 
151st GENERAL ASSEMBLY 

 
SENATE SUBSTITUTE NO. 2 

FOR 
SENATE BILL NO. 1 
AS AMENDED BY 

HOUSE AMENDMENT NO. 1 
 
AN ACT TO AMEND TITLE 19 OF THE DELAWARE CODE RELATING TO THE FAMILY AND MEDICAL 
LEAVE INSURANCE PROGRAM.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Three-fifths of all members 
elected to each house thereof concurring therein): 

Section 1. Amend Title 19 of the Delaware Code by making deletions as shown by strike through and insertions as 1 

shown by underline as follows: 2 

Part V. Family and Medical Leave Insurance Program. 3 

Chapter 37. Family and Medical Leave Insurance Program. 4 

§ 3701. Definitions. 5 

For purposes of this chapter: 6 

(1) “Application year” means the 12-month period as defined in the FMLA. 7 

(2) “Child” means “son or daughter” as defined in the FMLA. 8 

(3) “Covered individual” means an individual who meets all of the following: 9 

a. Has been employed for at least 12 months by the employer with respect to whom leave is requested. 10 

b. Has been employed for at least 1,250 hours of service with the employer during the previous 12-month 11 

period. For purposes of determining whether an individual meets the service hours requirement under this paragraph 12 

(3)b., the legal standards established under the FMLA apply. 13 

c. The administrative requirements under this chapter.  14 
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d. Has submitted an application under this chapter. 15 

(4) “Covered leave” means leave provided under this chapter. 16 

(5) “Department” means the Department of Labor. 17 

(6)a. “Employee” means an individual employed by an employer. For the purposes of this chapter, individuals 18 

primarily reporting for work at a worksite in this State are employees unless otherwise excluded. Individuals primarily 19 

reporting for work at a worksite outside of this State are not considered employees under this chapter unless the employer 20 

elects to classify them as such. Employers may reclassify an employee as primarily reporting for work at a worksite in 21 

another state for the purposes of this chapter through the duration of that individual’s tenure at the out-of-state worksite. 22 

b. “Employee” does not include an individual covered under § 5903(17)a. of Title 29, an individual 23 

employed by entities in Title 14 in a position that would be covered under § 5903(17)a. of Title 29, or an individual 24 

in an equivalent position with an entity covered by State employee benefits. 25 

(7)a. “Employer” means all those who employ employees working anywhere in this State. 26 

1. Employers with 10 to 24 employees during the previous 12 months shall be subject to only the 27 

parental leave provisions of this chapter. For purposes of this paragraph (7)a.1., “employees” includes those 28 

who meet the requirements of a covered individual under § 3701(3)a. and (3)b. of this title or are reasonably 29 

expected to meet the requirements of a covered individual under § 3701(3)a. and b. of this title during the 30 

previous 12 months. 31 

2. Employers with 25 or more employees during the previous 12 months shall be subject to all parental, 32 

family caregiving, and medical leave provisions of this chapter. For purposes of this paragraph (7)a.2., 33 

“employees” includes those who meet the requirements of a covered individual under § 3701(3)a. and (3)b. of 34 

this title or are reasonably expected to meet the requirements of a covered individual under § 3701(3)a. and b. 35 

of this title during the previous 12 months. 36 

b. “Employer” does not include any of the following: 37 

1. Anyone who employs less than 10 employees in this State during the previous 12 months.  38 

2. The federal government. 39 

3. Any business that is closed in its entirety for 30 consecutive days or more per year. 40 

(8) “Family and medical leave benefits” means benefits provided under this chapter. 41 

(9) “Family caregiving leave” includes leave under § 3702(a)(2) and (a)(4) of this title.  42 

(10) “Family caregiving leave benefits” means benefits paid under § 3704 of this title and provided under § 43 

3702(a) of this title to a covered individual while the covered individual is on family leave.  44 
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(11) “Family member” means all of the following: 45 

a. A parent, as defined under the FMLA. 46 

b. A child. 47 

c. A spouse, as defined under the FMLA.  48 

(12) “FMLA” means the Family and Medical Leave Act, 29 U.S.C. Chapter 28.  49 

(13) “Fund” means the Family and Medical Leave Insurance Account Fund created under this chapter. 50 

(14) “Health care provider” means as defined under the FMLA.  51 

(15) “Medical leave” includes leave under § 3702(a)(3) of this title.  52 

(16) “Medical leave benefits” means benefits paid under § 3704 of this title and provided under § 3702(a) of 53 

this title to a covered individual while the covered individual is on medical leave. 54 

(17) “Parental leave” includes leave under § 3702(a)(1) of this title. 55 

(18) “Parental leave benefits” means benefits paid under § 3704 of this title and provided under § 3702(a) of 56 

this title to a covered individual while the covered individual is on parental leave. 57 

(19) “Qualifying exigency” means as defined under the FMLA. 58 

(20)a. “Retaliatory personnel action” means an adverse action against an employee for the exercise of, or good 59 

faith attempt to exercise, a right guaranteed under this chapter, including any threat, discharge, suspension, demotion, or 60 

reduction of hours, or report or threat to report an employee’s suspected citizenship or immigration status or the suspected 61 

citizenship or immigration status of a family member of the employee to a federal, state, or local agency.  62 

b. “Retaliatory personnel action” includes interference with or punishment for participating or assisting, in 63 

any manner, in an investigation, proceeding, or hearing under this chapter. 64 

(21) “Secretary” means the Secretary of the Department.  65 

(22) “Serious health condition” means as defined under the FMLA. 66 

(23) “Small business” means all of the following: 67 

a. For purposes of parental leave, all those that employ 9 or less employees working anywhere in this State. 68 

b. For purposes of family caregiving leave and medical leave, all those that employ 24 or less employees 69 

working anywhere in this State. 70 

(24) “Wages” means remuneration for employment as determined for purposes of old-age, survivors, and 71 

disability insurance for employees and employers under the Federal Insurance Contribution Act, 26 U.S.C. Chapter 21. 72 

§ 3702. Eligibility for benefits; serious health condition; certification or documentation of leave. 73 
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(a) Beginning 1 year after the start of contributions under § 3705 of this title, and subject to subsection (c) of this 74 

section, family and medical leave benefits are payable to a covered individual who meets one of the following:  75 

(1) Because of a birth, adoption, or placement through foster care of a child, is caring for the child during the 76 

first year after the birth, adoption, or placement of the child. 77 

(2) Is caring for a family member with a serious health condition. 78 

(3) Has a serious health condition that makes the covered individual unable to perform the functions of the 79 

covered individual’s position. 80 

(4) Has a qualifying exigency. 81 

(b) In applying and construing serious health condition, consideration must be given to the application and 82 

construction given to serious health condition under the FMLA. 83 

(c)(1) An employer or an approved private plan under § 3716 of this title shall collect and retain information from 84 

covered individuals verifying parental leave status, serious health condition, or qualifying exigency when a covered individual 85 

submits an application under this chapter. An employer shall require that a request for leave based on a serious health 86 

condition under paragraph (a)(2) or (a)(3) of this section be supported by a certification issued by the health care provider of 87 

the covered individual or of the family member of the covered individual, as appropriate. The covered individual shall 88 

provide, in a timely manner, a copy of the certification to the employer or an approved private plan under § 3716 of this title. 89 

(2) A certification required under paragraph (c)(1) of this section is sufficient if it includes all of the following: 90 

a. The date on which the serious health condition commenced. 91 

b. The probable duration of the condition.  92 

c. The appropriate medical facts within the knowledge of the health care provider regarding the condition. 93 

d. A statement of the following, as appropriate: 94 

1. For purposes of leave under paragraph (a)(2) of this section, a statement that the covered individual 95 

is needed to care for the family member who has a serious health condition and an estimate of the time that the 96 

covered individual needs to care for the family member. 97 

2. For purposes of leave under paragraph (a)(3) of this section, a statement that the covered individual 98 

is unable to perform the functions of the covered individual’s position. 99 

e. If the leave is to be taken intermittently or on a reduced leave schedule under § 3706 of this title for 100 

planned medical treatment, the dates on which the medical treatment is expected to be given and the duration of the 101 

medical treatment. 102 
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f. If the leave is to be taken intermittently or on a reduced leave schedule under § 3706 of this title for 103 

purposes of leave under paragraph (a)(2) of this section, a statement that the covered individual’s intermittent leave 104 

or leave on a reduced leave schedule is necessary for the care of the family member who has the serious health 105 

condition, or will assist in the family member’s recovery, and the expected duration and schedule of the intermittent 106 

leave or reduced leave schedule. 107 

g. If the leave is to be taken intermittently or on a reduced leave schedule under § 3706 of this title for 108 

purposes of leave under paragraph (a)(3) of this section, a statement of the medical necessity of the intermittent 109 

leave or leave on a reduced leave schedule and the expected duration of the intermittent leave or reduced leave 110 

schedule. 111 

(3)a. If the employer or an approved private plan under § 3716 of this title has reason to doubt the validity of a 112 

certification provided under this subsection, the employer or private plan may require, at the expense of the employer or 113 

private plan, that the covered individual obtain the opinion of a second health care provider designated or approved by 114 

the employer or private plan concerning any information certified under this subsection. A health care provider 115 

designated under this paragraph (c)(3)a. may not be employed on a regular basis by the employer, Department or private 116 

plan. 117 

b. If the second opinion under paragraph (c)(3)a. of this section differs from the opinion in the original 118 

certification provided by the covered individual under this subsection, the employer or private plan may require, at 119 

the expense of the employer or private plan, that the employee obtain the opinion of a third health care provider 120 

designated or approved jointly by the employer or private plan and the covered individual concerning any 121 

information certified under this subsection. The third opinion is final and binding on the employer or private plan 122 

and the covered individual.  123 

(4)a. The employer or an approved private plan under § 3716 of this title may require that the covered individual 124 

obtain subsequent recertifications on a reasonable basis. 125 

b. The standards for determining what constitutes a reasonable basis for recertification may be governed 126 

by a collective bargaining agreement between the employer or private plan and a labor organization which is the 127 

collective bargaining representative of the unit of which the covered individual is a part if such a collective 128 

bargaining agreement is in effect.  129 

c. Unless otherwise required by the covered individual’s health care provider, the employer or private plan 130 

may not require recertification more than once during a 30-day period and, in any case, may not unreasonably require 131 

recertification.  132 
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d. The employer or an approved private plan under § 3716 of this title shall pay for any recertification that 133 

is not covered by the covered individual’s health insurance. 134 

(d) The employer or an approved private plan under § 3716 of this title shall require that a request for leave based 135 

on a serious health condition under paragraph (a)(2) of this section of a family member be supported by documentation 136 

demonstrating the nature and extent of the relationship.  137 

§ 3703. Duration of benefits. 138 

(a) A covered individual is eligible for a maximum of 12 weeks of family and medical leave benefits in an application 139 

year. 140 

(1) The maximum number of weeks during which parental leave benefits are payable under § 3702(a)(1) of this 141 

title in an application year is 12 weeks.  142 

(2) The maximum aggregate number of weeks during which medical leave and family caregiving leave benefits 143 

are payable under § 3702(a)(2), (a)(3), and (a)(4) of this title in an application year is 6 weeks in any 24-month period. 144 

(b) If 2 parents are entitled to leave under § 3702(a)(1), (a)(2), or (a)(4) of this title and are employed by the same 145 

employer, the aggregate number of weeks of leave to which both may be entitled may be limited by the employer to 12 weeks 146 

during any 12-month period. The Department may adopt regulations limiting aggregate family caregiving leave claimed by 147 

multiple family members for the same qualifying event under § 3702(a) of this title. 148 

(c) Except for parental leave benefits, and as permitted under § 3706 of this title, a covered individual is eligible for 149 

benefits under this chapter not more than once in a 24-month period. 150 

(d) An employer must approve or deny an application for benefits under this section within 5 business days of receipt 151 

of a completed application that includes documentation necessary to review the claim. If the claim is denied, the employer 152 

shall notify the covered individual of the reason for the denial. 153 

(e) The employer must notify the Department, in a manner determined by the Department, within 3 business days 154 

of a claim being approved under this chapter. The first payment of benefits to a covered individual must be made within 30 155 

days after the employer has notified the Department of the approved claim. Subsequent payments must be made every 2 156 

weeks. 157 

(f) An employer with less than 25 employees may elect, with notice to the Department and employees, for each 158 

employee to exercise not less than half of the employee’s parental leave for 5 years from the start of benefits under § 3702 of 159 

this title. 160 

§ 3704. Amount of benefits. 161 

(a) The amount of family and medical leave benefits is to be determined as follows: 162 
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(1) The weekly benefit must be 80% of the covered individual’s average weekly wages rounded up to the nearest 163 

even $1.00 increment during the 12 months preceding submission of the application.  164 

(2) The minimum weekly benefit may not be less than $100 a week, except that if the covered individual’s 165 

average weekly wage is less than $100 a week, the weekly benefit must be the covered individual's full wage.  166 

(3) The maximum weekly benefit in 2026 and 2027 must be $900. In each year after 2027, the maximum weekly 167 

benefit must increase in proportion to the annual average increase, if any, in the Consumer Price Index for All Urban 168 

Consumers, Philadelphia-Camden-Wilmington Metropolitan area that is published by the Bureau of Labor Statistics of 169 

the United States Department of Labor. In each year after 2027, the period of change must be calculated from October 170 

2026 to the October before the start of the calendar year.  When the Department determines a maximum weekly benefit 171 

amount using the Consumer Price Index under this paragraph (a)(3), the amount must be rounded to the nearest even 172 

$5.00 increment as determined in the discretion of the Secretary. 173 

(b) Family and medical leave benefits are not payable for less than 1 work day of covered leave taken in 1 work 174 

week. 175 

(c) The Department shall determine, by regulation, how benefits are to be calculated for covered individuals with 176 

more than 1 source of wages and when 12 months of wages preceding the submission of application for benefits are not 177 

available to the Department. 178 

§ 3705. Contributions. 179 

(a) Payroll contributions are authorized to finance the payment of benefits under this chapter. The Department shall 180 

regulate the deduction, withholding, and payment of the contribution. 181 

(b) Beginning on January 1, 2025, for each employee, an employer shall quarterly, or more frequently as regulated 182 

by the Department, remit to the Fund contributions in the form and manner determined by the Department.  183 

(1) The contribution rate for medical leave benefits is as follows: 184 

a. For 2025 and 2026, the contribution rate for medical leave benefits as a percentage of wages is 0.4%.  185 

b. For 2027, and each calendar year after 2027, the Department shall set the contribution rate for medical 186 

leave benefits as a percentage of wages based on sound actuarial principles. The Department may not set the 187 

contribution rate higher than the rate necessary to obtain a total amount of contributions equal to 125% of the medical 188 

leave benefits paid during the immediately preceding calendar year plus an amount equal to 125% of the cost of 189 

administration of the payment of those benefits during the immediately preceding calendar year, less the amount of 190 

net assets remaining in the Fund as of December 31 of the immediately preceding calendar year.  191 

(2) The contribution rate for family caregiving leave benefits is as follows: 192 
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a. For 2025 and 2026, the contribution rate for family caregiving leave benefits as a percentage of wages is 193 

0.08%.  194 

b. For 2027, and each calendar year after 2027, the Department shall set the contribution rate for family 195 

caregiving leave benefits based as a percentage of wages on sound actuarial principles. The Department may not set 196 

the contribution rate higher than the rate necessary to obtain a total amount of contributions equal to 125% of the 197 

family caregiving leave benefits paid during the immediately preceding calendar year plus an amount equal to 125% 198 

of the cost of administration of the payment of those benefits during the immediately preceding calendar year, less 199 

the amount of net assets remaining in the Fund as of December 31 of the immediately preceding calendar year.  200 

(3) The contribution rate for parental leave benefits is as follows: 201 

a. For 2025 and 2026, the contribution rate for parental leave benefits as a percentage of wages is 0.32%.  202 

b. For 2027, and each calendar year after 2027, the Department shall set the contribution rate for parental 203 

leave benefits as a percentage of wages based on sound actuarial principles. The Department may not set the 204 

contribution rate higher than the rate necessary to obtain a total amount of contributions equal to 125% of the parental 205 

leave benefits paid during the immediately preceding calendar year plus an amount equal to 125% of the cost of 206 

administration of the payment of those benefits during the immediately preceding calendar year, less the amount of 207 

net assets remaining in the Fund as of December 31 of the immediately preceding calendar year.  208 

(c) Limitation on benefits and contribution rates; evidentiary standard. 209 

(1) General. Notwithstanding a provision of this chapter to the contrary, this subsection controls with respect 210 

to benefits available under, and contributions required by, this chapter. 211 

(2) Contribution rate; limitation. 212 

a. For purposes of this subsection, “contribution rate” means the sum of the contribution rate for medical, 213 

family caregiving, and parental leave benefits. 214 

b. If, after using the actuarial principles under § 3705(b) of this title, the Department determines that the 215 

contribution rate would exceed 1.00%, paragraph (c)(3) of this section applies.  216 

(3) Contribution redetermination; benefits reduction. If, under paragraph (c)(2)b. of this section, the Department 217 

determines that the contribution rate effective as of the first day beginning on the next calendar year would exceed 1.00%, 218 

effective as of and for such calendar year the Department shall reduce the percentage of average weekly wages for 219 

employees from 80% to the lowest percentage of average weekly wages for employees as necessary to compute a 220 

contribution rate that does not exceed 1.00%. 221 
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(4) Preservation of Fund balance. Notwithstanding anything in this chapter to the contrary, after using the 222 

actuarial principles under § 3705(b) of this title and considering other information deemed appropriate under the 223 

circumstances by the Secretary, the Secretary may at any time reduce the percentage of average weekly wages for 224 

employees to the lowest percentage of average weekly wages for employees as necessary to attempt to prevent the 225 

projected balance of the Fund during the ensuing 12 month period from falling below a specific balance or other 226 

actuarially sound measure adopted by the Department. 227 

(5) Evidentiary standard. An allegation of abuse in the exercise of the discretion authorized by this section must 228 

be established by clear and convincing evidence of actual abuse of discretion in the court then having primary 229 

jurisdiction. 230 

(d) From the wages of an employee for whom a contribution is required under subsection (b)(1) of this section, an 231 

employer shall deduct not greater than 50% of the contribution required for the employee. However, an employer may elect 232 

to pay all or any portion of the employee’s share of the contribution listed in subsection (b)(1) of this section. 233 

(e) From the wages of an employee for whom a contribution is required under subsection (b)(2) of this section, an 234 

employer shall deduct not greater than 50% of the contribution required for the employee. However, an employer may elect 235 

to pay all or any portion of the employee’s share of the contribution listed in subsection (b)(2) of this section. 236 

(f) From the wages of an employee for whom a contribution is required under subsection (b)(3) of this section, an 237 

employer shall deduct not greater than 50% of the contribution required for the employee. However, an employer may elect 238 

to pay all or any portion of the employee’s share of the contribution listed in subsection (b)(3) of this section. 239 

(g) An employer’s deduction from an employee’s wages under this section may only be made concurrent with, and 240 

proportionate to, the liability incurred by the employer and the payment of wages to the employee. The employer is liable for 241 

the contribution at the time that wages are paid and shall remit the total contribution required under subsection (b) of this 242 

section to the Fund. If the employer fails to deduct wages of an employee when the wages are paid, the employer remains 243 

liable for the full amount of the contribution, including that amount not deducted from an employee’s wages. 244 

(h) A contribution that remains unpaid on the date it is due and payable, as determined by the Department, accrues 245 

interest, at a rate determined by the Department by regulation, from and after the due date until payment plus the accrued 246 

interest is received by the Fund. Interest collected under this section must be paid into the Fund. 247 

(i)(1) An employer with an approved private plan under § 3716 of this title for medical leave benefits may not be 248 

required to remit the contributions required under subsection (b)(1) of this section. 249 

(2) An employer with an approved private plan under § 3716 of this title for family caregiving leave benefits 250 

may not be required to remit the contributions required under subsection (b)(2) of this section. 251 
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(3) An employer with an approved private plan under § 3716 of this title for parental leave benefits may not be 252 

required to remit the contributions required under subsection(b)(3) of this section. 253 

(j) The Department may require from an employer a sworn or unsworn report with respect to employees of the 254 

employer which the Department deems necessary for the effective administration of this chapter. Information provided to the 255 

Department in the report must be held confidential and must not be published or be open to public inspection, other than to 256 

employees of the Department, in a manner that reveals an employee’s or employer’s identity. However, an employer or 257 

employer’s legal representative must be supplied with information from the report for purposes related to this chapter, and 258 

an employee or employee’s legal representative must be supplied with information from the report that relates only to the 259 

employee for purposes related to this chapter. 260 

(k) An employee and employer may opt to file a waiver of the payroll contributions required under this section when 261 

an employee’s work schedule or length of employment with the employer is not expected to meet the requirements for 262 

eligibility for family and medical leave benefits. 263 

(1) The employer shall provide notice to the employee that employee’s work schedule or length of employment 264 

with the employer is not expected to meet the requirements for eligibility for family and medical leave benefits. 265 

(2) The employee shall sign, and the employer shall submit to the Department, a form waiving the payroll 266 

contributions required under this section because employee’s work schedule or length of employment with the employer 267 

is not expected to meet the requirements for eligibility for family and medical leave benefits. 268 

(3) If, after an employee signs a waiver under paragraph (k)(2) of this section, the employee becomes eligible 269 

for family and medical leave benefits, the employee shall sign, and the employer shall submit to the Department, a form 270 

revoking the waiver under paragraph (k)(2) of this section. Deductions from wages may not begin until a waiver is 271 

revoked. 272 

(4) The Department shall adopt a form for the waiver under paragraph (k)(2) of this section and the revocation 273 

of the waiver under paragraph (k)(3) of this section. 274 

§ 3706. Reduced leave schedule. 275 

(a) A covered individual may take covered leave on an intermit10 276 

(b) t or reduced leave schedule in which all of the leave authorized under this chapter is not taken sequentially. 277 

Intermittent or reduced leave may be taken only when medically necessary and supported by documentation as 278 

required by the certification requirements under § 3702 of this title. Family and medical leave benefits for 279 

intermittent or reduced leave schedules must be prorated.  280 
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(b) The covered individual shall provide the employer with prior notice of the schedule on which the covered 281 

individual will take the covered leave, to the extent practicable. Covered leave taken under this section may not result in a 282 

reduction of the total amount of leave to which an employee is entitled beyond the amount of leave actually taken. 283 

(c) Nothing in this section is to be construed to entitle a covered individual to more leave than required under § 3703 284 

of this this title. 285 

§ 3707. Leave and employment protection. 286 

(a) A covered individual who exercises the covered individual’s right to family and medical leave benefits shall, on 287 

the expiration of the covered leave, be entitled to be restored by the employer to the position held by the covered individual 288 

when the covered leave commenced, or to a position with equivalent seniority, status, employment benefits, pay, and other 289 

terms and conditions of employment, including fringe benefits and service credits, which the covered individual had been 290 

entitled to at the commencement of the covered leave. 291 

(b) During covered leave, the employer shall maintain any health care benefits the covered individual had before 292 

taking the leave for the duration of the leave as if the covered individual had continued in employment continuously from the 293 

date the covered individual commenced the leave until the date the family and medical leave benefits terminate. The covered 294 

individual shall continue to pay the covered individual’s share of the cost of health care benefits as required before the 295 

commencement of the leave. 296 

(c) An employer who violates this section or § 3708 of this title is liable to an employee affected for all of the 297 

following: 298 

(1) Damages equal to all of the following: 299 

a. The amount of any of the following: 300 

1. Any wages or employment benefits denied or lost to the employee by reason of the violation. 301 

2. In an action in which wages or employment benefits have not been denied or lost to the employee, 302 

any actual monetary losses sustained by the employee as a direct result of the violation, such as the cost of 303 

providing care, up to a sum equal to 12 weeks of wages or employment benefits for the employee. 304 

b. Interest on the amount under paragraph (c)(1)a. of this section, calculated at the legal rate. 305 

c. An additional amount as liquidated damages equal to the sum of the amount described in paragraph 306 

(c)(1)a. of this section and the interest under paragraph (c)(1)b. of this section. If an employer who has violated this 307 

section or § 3708 of this title proves to the satisfaction of the court that the act or omission that violated this section 308 

or § 3708 of this title was in good faith and that the employer had reasonable grounds for believing that the act or 309 
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omission was not a violation of this section or § 3708 of this title, the court may reduce the amount of the liability 310 

to the amount and interest determined under paragraph(c)(1)a. and (c)(1)b. of this section, respectively. 311 

(2) For equitable relief as may be appropriate, including employment, reinstatement, and promotion. 312 

(d) An action under subsection (c) of this section may be maintained against an employer in a court of competent 313 

jurisdiction in this State by any 1 or more employees for and on behalf of the employees or the employees and other employees 314 

similarly situated. 315 

(e)(1) The court in an action under subsection (c) of this section may, in addition to any judgment awarded to the 316 

plaintiff, award reasonable attorney fees, reasonable expert witness fees, and other costs of the action to be paid by the 317 

defendant. 318 

(2) The court in an action under subsection (c) of this section shall award reasonable attorney fees to a defendant 319 

if the court finds the action was brought in bad faith. 320 

(f) Except as provided under subsection (g) of this section, an action may be brought for a violation of this section 321 

or § 3708 of this title not later than 2 years after the date of the last event constituting the alleged violation for which the 322 

action is brought. 323 

(g) In an action brought for a wilful violation of this section or § 3708 of this title, the action may be brought not 324 

later than 3 years after the date of the last event constituting the alleged violation for which the action is brought. 325 

§ 3708. Retaliatory personnel actions prohibited. 326 

(a) It is unlawful for an employer or any other person to interfere with, restrain, or deny the exercise of, or the attempt 327 

to exercise, any right protected under this chapter. 328 

(b) An employer, temporary help company, employment agency, employee organization, or other person may not 329 

take a retaliatory personnel action or otherwise discriminate against an individual because the individual exercised rights 330 

protected under this chapter.  331 

(c) Rights protected under this chapter include the following:  332 

(1) The right to request, file for, apply for, or use family and medical leave benefits or covered leave. 333 

(2) The right to communicate to the employer or any other person or entity an intent to file a claim, a complaint 334 

with the Department or courts, or an appeal, or testify or prepare to testify or assist in any investigation, hearing, or 335 

proceeding under this chapter, at any time, including during the period in which the individual receives family and 336 

medical leave benefits under this chapter. 337 

(3) The right to inform a person about an employer’s alleged violation of this chapter. 338 

(4) The right to inform an individual of the individual’s rights under this chapter. 339 
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(d) It is unlawful for an employer’s absence control policy to count covered leave taken under this chapter as an 340 

absence that may lead to or result in discipline, discharge, demotion, suspension, or any other adverse action. 341 

(e) Protections of this section apply to an individual who mistakenly but in good faith alleges violations of this 342 

chapter. 343 

(f) This section is to be enforced as provided in § 3707(c) through (g) of this title. 344 

(g) This section applies only to an employee who has been employed by the employer for at least 90 days. 345 

§ 3709. Coordination of benefits. 346 

(a)(1) Covered leave that also qualifies as leave under the FMLA runs concurrently with leave taken under the 347 

FMLA and may not be taken in addition to leave under the FMLA. 348 

(2) An employer may require that payment made under this chapter be made concurrently or otherwise 349 

coordinated with payment made or leave allowed under the terms of disability or family care leave under a collective 350 

bargaining agreement or employer policy. The employer shall give employees written notice of this requirement. 351 

(3) An employer may require the use of unused accrued paid time off before accessing family and medical leave 352 

benefits, and the use of accrued paid time off may count toward the total length of leave provided under this chapter, if 353 

the employee is not required to exhaust all paid time off. For purposes of this paragraph (a)(3) of this section, “paid time 354 

off” includes an employer’s provision of vacation and sick leave.  355 

(4) A covered individual may not access family and medical leave benefits if the use of family and medical 356 

leave benefits results in the covered individual receiving more than 100% of the covered individual’s weekly wages. 357 

(b)(1) This chapter does not diminish an employer’s obligation to comply with any of the following that provide 358 

more generous leave: 359 

a. A collective bargaining agreement. 360 

b. An employer policy. 361 

c. Any other law. 362 

(2) An individual’s right to covered leave may not be diminished by a collective bargaining agreement entered 363 

into or renewed, or an employer policy adopted or retained, after [the effective date of this Act].  364 

(3) An agreement by an individual to waive the individual’s rights under this chapter is void as against public 365 

policy. 366 

§ 3710. Notice. 367 

(a) An employer shall provide written notice to each employee that includes all of the following:  368 
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(1) The employee’s right to family and medical leave benefits under this chapter and the terms under which it 369 

may be used. 370 

(2) The amount of family and medical leave benefits. 371 

(3) The procedure for filing a claim for family and medical leave benefits. 372 

(4) The right to job protection and benefits continuation under § 3707 of this title.  373 

(5) That discrimination and retaliatory personnel actions against the employee for requesting, applying for, or 374 

using family and medical leave benefits is prohibited under § 3708 of this title. 375 

(6) That the employee has a right to file a complaint for violations of this chapter.  376 

(7) Whether family and medical leave benefits are available to the employee through the State or an approved 377 

private plan under § 3716 of this title. 378 

(b) An employer shall provide the notice required under subsection (a) of this section as follows: 379 

(1) On hiring of the employee.  380 

(2) When the employee requests covered leave or when the employer acquires knowledge that an employee’s 381 

leave may be for a qualifying event under § 3702(a) of this title. 382 

(c) An employer shall display and maintain a poster in a conspicuous place accessible to employees at the employer's 383 

place of business that contains the information required under subsection (a) of this section in English, Spanish, and any 384 

language that is the first language spoken by at least 5% of the employer’s workforce, if the poster has been provided by the 385 

Department.  386 

(d) The Department may adopt regulations to establish additional requirements concerning the means by which 387 

employers shall provide notice of this chapter. 388 

(e) An employee shall provide notice of the employee’s intention to take covered leave to the employee’s employer 389 

30 days in advance, if known, or as soon as practicable. 390 

§ 3711. Appeal. 391 

(a) The process for review of a denial of family and medical leave benefits is as follows: 392 

(1) On a determination of an individual’s claim for family and medical leave benefits under this chapter by the 393 

employer, the individual may request review of the determination by the Department within 60 days of the issuance of 394 

the determination. The Department shall review the denial and issue a determination to the individual in a time and 395 

manner determined by the Department.   396 

(2) On determination by the Department under paragraph (a)(1) of this subsection or final determination by a 397 

private plan under § 3716 of this title, an individual may appeal the determination to the Family and Medical Leave 398 
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Insurance Appeal Board established under subsection (b) of this section within 30 days of the issuance of the 399 

determination.  400 

(b)(1) There is established a Family and Medical Leave Insurance Appeal Board (“Board”). 401 

(2) The Board consists of 3 members, appointed by the Governor for a term of 6 years. 402 

(3) The Governor shall fill a vacancy on the Board during a member’s term for the unexpired portion of the 403 

term. 404 

(4) The Governor may, at any time, after notice and hearing, remove any Board member for gross inefficiency, 405 

neglect of duty, malfeasance, misfeasance, or nonfeasance in office. For purposes of this section, a member who is absent 406 

without adequate reason for 3 consecutive meetings or fails to attend at least half of all regular meetings during any 407 

calendar year is deemed to be in neglect of duty. 408 

(5) Two members of the Board constitute a quorum. A vacancy does not impair the right of the remaining Board 409 

members to exercise all of the powers of the Board. 410 

(6) The Governor shall designate 1 member of the Board as the Chair. If the term of the Chair expires or if the 411 

Chair becomes vacant for any cause, the Governor shall designate another member as Chair. 412 

(7)a. The Chair of the Board must be paid $225 for each meeting attended, not to exceed 80 meetings each year.  413 

b. Each of the other members of the Board is to be paid $175 for each meeting attended, not to exceed 80 414 

meetings each year. 415 

c. The members of the Board shall devote to the duties of the members’ office the time necessary for the 416 

satisfactory execution of the office. 417 

(c) The decision of the Board with respect to an individual’s claim for family and medical leave benefits is final and 418 

binding on the parties. 419 

(d) The Department shall implement procedures to ensure confidentiality of all information related to a claim filed 420 

or an appeal taken, to the maximum extent permitted by applicable laws.  421 

(e) The Board shall conduct hearings under the Administrative Procedures Act, Chapter 101 of Title 29, except that 422 

the Board’s hearings are exempt from the public meeting requirements of Chapter 100 of Title 29 to protect confidential 423 

health and privacy information.  424 

(f) The Board may adopt regulations to implement this section. 425 

§ 3712. Erroneous payments; disqualification for benefits. 426 



Page 16 of 23 
LC : MJC : NMX : 1241510031 
LC : HVW :  : 5081510196 

  Released: 04/14/2022  05:04 PM 

 

(a) A covered individual is disqualified from family and medical leave benefits for 3 years if the covered individual 427 

is determined by the Department to have wilfully made a false statement or misrepresentation regarding a material fact, or 428 

wilfully failed to report a material fact, to obtain benefits under this chapter. 429 

(b) If family and medical leave benefits are paid erroneously or as a result of wilful misrepresentation, or if a claim 430 

for family and medical leave benefits is rejected after benefits are paid, the Department may seek repayment from the recipient 431 

of benefits, with interest in an amount to be determined by the Department, consistent with § 3718 of this title. If benefits are 432 

paid due to wilful misrepresentation, the Department may seek an additional penalty of up to 50% of the overpayment and a 433 

penalty as permitted by § 3719 of this title.   434 

(c) When the Department determines that an individual obtained an overpayment by fraud, in addition to any 435 

disqualification under subsection (a) of this section, the individual is disqualified from receiving family and medical leave 436 

benefits until the Department determines that all of the following have occurred: 437 

(1) The total amount of the fraud overpayment, with interest, has been repaid in full. 438 

(2) Any monetary penalty under this section has been paid in full. 439 

§ 3713. Family and Medical Leave Insurance Program. 440 

(a)(1) By January 1, 2025, the Department shall establish and administer a family and medical leave insurance 441 

program.  442 

(2) By not later than the date specified in § 3702(a) of this title, the Department shall pay family and medical 443 

leave benefits as specified under this chapter. 444 

(b) The Department shall establish, and make available to employers, reasonable procedures and forms for filing 445 

claims for benefits under this chapter and shall specify the supporting documentation necessary to support a claim for benefits, 446 

including any documentation required from a health care provider for proof of a serious health condition. 447 

(c) The Department shall use information sharing and integration technology to facilitate the disclosure of relevant 448 

information or records so long as a covered individual consents to the disclosure as required under state law. 449 

(d) Information contained in the files and records pertaining to a covered individual under this chapter is confidential 450 

and not open to public inspection, other than to public employees in the performance of their official duties. However, the 451 

covered individual, or an authorized representative of the covered individual, may review the records or receive specific 452 

information from the records on the presentation of the covered individual’s signed authorization. 453 

§ 3714. Federal and state income tax. 454 

The employer or an approved private plan under § 3716 of this title shall advise a covered individual filing a new 455 

claim for family and medical leave benefits, at the time of filing the claim, of all of the following: 456 
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(1) Family and medical leave benefits may be subject to federal and state income taxes. 457 

(2) Requirements exist pertaining to federal and state estimated tax payments on family and medical leave 458 

benefits. 459 

(3) Under regulations established by the Secretary, applicable taxes will be deducted and withheld from the 460 

covered individual’s payment of family and medical leave benefits. 461 

§ 3715. Family and Medical Leave Insurance Account Fund; establishment and investment. 462 

(a) A special fund designated as the Family and Medical Leave Insurance Fund is created. The Fund holds all 463 

revenues collected under this chapter. All moneys credited to the Fund are continuously available for expenditure in 464 

accordance with this chapter.  465 

(b) The State Treasurer shall invest the Fund consistent with the investment policies established by the Cash 466 

Management Policy Board. The State Treasurer shall credit interest to the Fund on a monthly basis consistent with the rate 467 

established by the Cash Management Policy Board. Expenditures from the Fund may be used only for the purposes of the 468 

family and medical leave benefits program under this chapter. Only the Secretary or the Secretary’s designee may authorize 469 

expenditures from the Fund.  470 

(c) The Department may use expenditures from the Fund to pay for the costs associated with administering the 471 

provisions of this chapter. 472 

§ 3716. Private plans. 473 

(a)(1) Except as provided under subsection (e) of this section, an employer may apply to the Department for approval 474 

to meet the employer’s obligations under this chapter through a private plan. To be approved as meeting an employer’s 475 

obligations under this chapter, a private plan must do all of the following: 476 

a. Provide one or more of the following: 477 

1. Family caregiving leave to a covered individual for the reasons under § 3702(a)(2) and (a)(4) of this 478 

title for the maximum number of weeks in a benefit year required under § 3703(a)(2) of this title. 479 

2. Medical leave to a covered individual for the reasons under § 3702(a)(3) of this title for the maximum 480 

number of weeks in a benefit year required under § 3703(a)(2) of this title. 481 

3. Parental leave to a covered individual for the reasons under § 3702(a)(1) of this title for the maximum 482 

number of weeks in a benefit year required under § 3703(a)(1) of this title. 483 

b. Allow a covered individual to take, in the aggregate, the maximum number of weeks of covered leave in 484 

a benefit year or 24-month period as required under § 3703(a) and (d) of this title.  485 



Page 18 of 23 
LC : MJC : NMX : 1241510031 
LC : HVW :  : 5081510196 

  Released: 04/14/2022  05:04 PM 

 

c. If family caregiving leave is provided, allow family caregiving leave to be taken for all purposes specified 486 

under § 3702(a)(2) and (a)(4) of this title. 487 

d. If family caregiving leave is provided, allow family caregiving leave under § 3702(a)(2) and (a)(4) of 488 

this title to be taken to care for any family member. 489 

e. If medical leave is provided, allow medical leave under § 3702(a)(3) of this title to be taken by a covered 490 

individual with any serious health condition. 491 

f. Provide a wage replacement rate during all covered leave of at least the amount required under § 492 

3704(a)(1) of this title. 493 

g. Provide a maximum weekly benefit during all covered leave of at least the amount specified under § 494 

3704(a)(3) of this title.  495 

h. Provide a minimum weekly benefit during all covered leave of at least the amount specified under § 496 

3704(a)(2) of this title. 497 

i. Allow covered leave to be taken intermittently or on a reduced schedule as authorized under § 3706 of 498 

this title. 499 

j. Impose no additional conditions or restrictions on the use of covered leave beyond those explicitly 500 

authorized by this chapter or regulations issued under this chapter. 501 

k. Allow an employee covered under the private plan who is eligible to take covered leave under this chapter 502 

to take covered leave under the private plan. 503 

l. Providing that the cost to employees covered by a private plan is not greater than the cost charged to 504 

employees under the State program.  505 

m. Provide an internal administrative review process and notice to employees of the option to appeal a final 506 

determination of the private plan to the Family and Medical Leave Insurance Appeal, consistent with § 3711 of this 507 

title. 508 

(2) For a private plan to be approved as meeting an employer’s obligations under this chapter, the private plan must 509 

also comply with all of the following:  510 

a. If the private plan is in the form of self-insurance, the employer must furnish a bond running to the State, 511 

with a surety company authorized to transact business in this State as surety, in a form as may be approved by the 512 

Department and in an amount as may be required by the Department. This paragraph (a)(2)a. does not apply to public 513 

employers.  514 

b. Provide for all eligible employees throughout their period of employment. 515 
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c. If the private plan provides for insurance, the policy must be issued by an admitted insurer, as defined 516 

under § 1904 of Title 18. 517 

d. Submit a certification to the Department, in a form regulated by the Department, certifying that the plan 518 

meets the obligations of this chapter 519 

(b) An employer may provide all family and medical leave coverage through an approved private plan or may 520 

provide 1 or more of medical leave coverage, family caregiving leave coverage, or parental leave coverage using an approved 521 

private plan and provide the remaining coverage not provided through an approved private plan using the State program.  522 

(c) The Department may withdraw approval for an employer’s use of a private plan granted under subsection (a) of 523 

this section when terms or conditions of the plan have been violated. The Department may withdraw approval for an 524 

employer’s use of a private plan for any of the following: 525 

(1) Failure to pay approved benefits. 526 

(2) Failure to pay benefits timely and in a manner consistent with the State program. 527 

(3) Failure to maintain an adequate security deposit. 528 

(4) Misuse of private plan trust funds.  529 

(5) Failure to submit reports to the Department as required by regulations adopted by the Department. 530 

(6) Failure to comply with this chapter or the regulations adopted under this chapter.  531 

(d) An employee covered by a private plan approved under this section retains all applicable rights under §§ 3707 532 

and 3708 of this title.  533 

(e)(1) Private benefits in existence on [the enactment date of this Act] that the Department deems to be comparable 534 

to the Family and Medical Leave Program under § 3713 of this title qualify as a private plan under this chapter for a period 535 

of 5 years from the start of contribution payments under § 3705 of this title if the Department’s approval of private plans 536 

under this subsection would not adversely impact the solvency of the Fund.  537 

(2) The Department may determine comparable value through consideration of factors including wage 538 

replacement, length of leave, interrelated benefits, eligibility criteria, or frequency of allowed leave.  539 

(3) An employer seeking to qualify as a private plan under this subsection must notify the Department before 540 

January 1, 2024. 541 

(f) The Department’s denial of an employer’s application under subsection (a) of this section, withdrawal of approval 542 

for an employer’s use of a private plan under subsection (c) of this section, and decision under subsection (e) of this section 543 

are subject to the appeal process under § 3711 of this title. 544 
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(g) An employer that meets the employer’s obligations under this chapter through a private plan may provide benefits 545 

greater than those required under paragraph (a)(1) of this section. 546 

§ 3717. Small business opt-in. 547 

(a) A small business may opt-in to provide parental leave benefits to its employees who are covered individuals. The 548 

small business may opt-in by providing notice to the Department in a manner determined by the Department. After the small 549 

business opts-in, the small business must remain opted-in for a period of at least 3 years and may opt-out of coverage for 550 

parental leave benefits with 12 months’ notice to its employees and the Department, to take effect not sooner than the end of 551 

the 3-year period. 552 

(b) A small business may opt-in to provide medical leave benefits to its employees who are covered individuals. The 553 

small business may opt-in by providing notice to the Department in a manner determined by the Department. After the small 554 

business opts-in, the small business must remain opted-in for a period of at least 3 years and may opt-out of coverage for 555 

medical leave benefits with 12 months’ notice to its employees and the Department, to take effect not sooner than the end of 556 

the 3-year period. 557 

(c) A small business may opt-in to provide family caregiving leave benefits to its employees who are covered 558 

individuals. The small business may opt-in by providing notice to the Department in a manner determined by the Department. 559 

After the small business opts-in, the small business must remain opted-in for a period of at least 3 years and may opt-out of 560 

coverage for family caregiving leave benefits with 12 months’ notice to its employees and the Department, to take effect not 561 

sooner than the end of the 3-year period. 562 

§ 3718. Powers of the Department. 563 

(a) The Department shall administer and enforce this chapter. 564 

(b) A complaint, on a form created by the Department, may be filed with the Department for noncompliance with 565 

this chapter. 566 

(c)(1) The Department may audit employers for compliance with this chapter, as determined by the Department.  567 

(2) Nothing in this chapter limits the Department of Insurance’s jurisdiction over an insurer issuing an approved 568 

private plan. 569 

(d) The Department may do all of the following under the Department’s audit and investigative authority to 570 

determine noncompliance with this chapter: 571 

(1) Enter and inspect, after 1 day’s notice to the employer, the premises or place of business or employment 572 

and, on demand, examine and copy, wholly or partly, any or all books, registers, payrolls, and other records, including 573 

those required to be made, kept, and preserved under this chapter. 574 
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(2) Question any employer, employee, or other person in the premises or place of business or employment. 575 

(3) Require from an employer full and correct statements in writing, including sworn statements, on forms 576 

prescribed or approved by the Department, with respect to the compliance with this chapter, as the Department may deem 577 

necessary or appropriate. 578 

(4) Investigate such facts, conditions, or matters as the Department may deem necessary or appropriate to 579 

determine whether this chapter has been or is being violated. 580 

(5) Hold hearings, administer oaths, and examine witnesses under oath, issue subpoenas, compel the attendance 581 

of witnesses and the production of papers, books, accounts, records, payrolls, documents, and testimony, and take 582 

depositions and affidavits in any proceeding before the Department. If a person fails to comply with a subpoena lawfully 583 

issued or a witness refuses to testify to a matter that the witness may be lawfully interrogated, the Superior Court, on 584 

application by the Department, shall compel obedience as in the case of disobedience of the requirements of a subpoena 585 

issued from the Court or a refusal to testify to the Court. 586 

(e)(1) Following an investigation in which the Department makes an initial determination that an employer has 587 

violated 1 or more provisions of this chapter, or an initial determination that a covered individual received an overpayment 588 

or violated § 3712 of this title, the Department shall notify the employer or covered individual of the initial determination 589 

and of any amounts owed and shall provide the employer or covered individual with an opportunity to appeal the 590 

Department’s determination to the Family and Medical Leave Insurance Appeal Board (“Board”). If the Department finds a 591 

violation of this chapter, the Department may issue civil penalties under § 3719 of this title. 592 

(2) An initial determination that is not appealed within 15 days of the date of the notice is deemed a final 593 

determination, and the employer or covered individual shall pay any payments or penalties included in the initial 594 

determination to the Fund.  595 

(3) If the initial determination is appealed within 15 days from the date of the notice, the Board shall hear the 596 

appeal within a reasonable time. 597 

(4) The Board shall conduct a hearing on appeal under the Administrative Procedures Act, Chapter 101 of Title 598 

29, and the regulations adopted by the Board. The decision of the Board is final unless appealed to the Superior Court 599 

within 30 days. 600 

(f) The Department may institute an action in a court of competent jurisdiction for overpayments, penalties, unpaid 601 

contributions, or violations of this chapter. In an action brought by the Department under this subsection where judgment is 602 

entered for the Department, a court may award costs and, when so awarded, the same amount of costs must be allowed, taxed, 603 

and collected as are allowed, taxed, and collected for like services in the court. 604 
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(g) The Department has exclusive authority to settle any claim related to noncompliance with this. 605 

(h) Nothing in this chapter limits the Department’s power or authority under other law of this State which may be 606 

otherwise applicable to administer or enforce this chapter.  607 

(i) The Department may not be required to pay the filing fee or other costs of the action or fees of any nature or to 608 

file bond or other security of any nature in connection with an action under this chapter or with supplementary proceedings 609 

as a condition precedent to the availability of any process in aid of the action or proceedings. The Department may join 610 

various claimants in 1 cause of action. 611 

(j) Nothing in this chapter prevents a person from pursuing an action at law or in equity against an employer arising 612 

under other applicable law. 613 

(k) In addition to the methods of collection authorized by this chapter, the Department may collect a final 614 

determination of liability of an employer or covered individual to the Fund by any manner available under other law of this 615 

State, including by any manner that unemployment tax assessments may be collected under Chapter 33 of this title, including 616 

§§ 3358, 3360, 3361, 3363, 3368, and 3369 of this title. 617 

§ 3719. Penalties. 618 

(a) An employer who violates or fails to comply with any requirement of this chapter, including failing to file reports 619 

as prescribed by the Department, failing to make contributions as required by this chapter, and failing to properly handle and 620 

remit wage deductions from employees to the Department, is deemed in violation of this chapter and is subject to a civil 621 

penalty of not less than $1,000 nor more than $5,000 for each violation. 622 

(b) An employer who discharges or in any manner discriminates against an employee because that employee has 623 

made a complaint or has given information to the Department under this chapter, or because the employee has caused to be 624 

instituted or is about to cause to be instituted any proceedings under this chapter, or has testified or is about to testify in any 625 

proceedings is deemed in violation of this chapter and is subject to a civil penalty of not less than $1,000 nor more than 626 

$5,000 for each violation.  627 

(c) A civil penalty claim may be filed in any court of competent jurisdiction. 628 

(d) Funds from any civil penalty under this chapter, including an overpayment penalty as authorized by § 3712 of 629 

this title, must be deposited in the Fund.   630 

§ 3720. Regulations. 631 

(a) The Department may adopt regulations as the Department deems necessary or appropriate to administer or 632 

enforce this chapter. Except as may be otherwise provided by the Department, a regulation adopted under this section takes 633 

effect on publication. 634 
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(b) The Department of Insurance may adopt regulations with respect to private plans under § 3716 of this title. 635 

§ 3721. Reports. 636 

Beginning in 2027, the Department shall report to the General Assembly by April 1 of each year on projected and 637 

actual program participation by purpose under § 3702(a) of this title, gender of beneficiary, Fund balances, outreach efforts, 638 

and total utilization and amounts paid out of the Fund by category. 639 

§ 3722. Public education. 640 

(a) The Department shall conduct a public education campaign to inform employees and employers regarding the 641 

availability of family and medical leave benefits. 642 

(b) The Department may use a portion of the funds collected for the family and medical leave benefits program in a 643 

given year to pay for the public education program.  644 

(c) Outreach information provided under this section must be available in English, Spanish, and other languages 645 

spoken by more than 5% of the state’s population. 646 

§ 3723. Sharing technology. 647 

The Department is encouraged to use State data collection and technology to the extent possible and to integrate the 648 

family and medical leave benefits program with existing state policies. 649 

§ 3724. Departmental Report. 650 

The Department shall, before July 1, 2029, submit a report to the General Assembly and the Governor on the family 651 

and medical leave insurance program. The report shall include information and data on program usage, program efficiency, 652 

finances, employee and employer program experience and feedback, program impact on recruitment, retention, cost, 653 

operations, worker morale, and productivity, and recommendations for program improvements. 654 

Section 2. If any provision of this Act or the application of this Act to any person or circumstance is held invalid, 655 

the remainder of this Act or the application of the provision to other persons or circumstances is not affected. 656 

Section 3. This Act takes effect on July 1, 2022. 657 

Section 4. This Act is known as the “Healthy Delaware Families Act”. 658 
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DEPARTMENT OF LABOR 
DIVISION OF PAID LEAVE 

HEALTHY DELAWARE FAMILIES ACT 
 

Statutory Authority: Delaware Code, Section (19 Del.C. §105) 
19 DE Admin. Code 

PROPOSED 
 

PUBLIC NOTICE 
 

Rules Defining and Regulating the Healthy Delaware Families Act and  
the Division of Paid Leave  

 
 In compliance with the State's Administrative Procedures Act (Title 29, Chapter 101 of the Delaware 
Code) and under the authority of 19 Del.C. §105, the Delaware Department of Labor (“Department”) 
proposes to introduce regulations concerning the establishment of the Healthy Delaware Families Act 
(“Act”) and to set forth definitions, guidance, procedures, and standards for the implementation of the Act 
and its Family and Medical Leave Insurance Program (“PFML”). The Division of Paid Leave (“Division”), a 
separate division within the Department, is established and will administer the Act, Program, and these 
regulations.  
 In accordance with 29 Del.C. §10116, persons wishing to submit written comments, suggestions, briefs, 
and compilations of data or other written materials concerning the proposed regulations should direct them 
to the following address: 
 
Christopher Counihan 
Division Director, Division of Paid Leave 
Delaware Department of Labor 
4425 North Market Street, 4th Floor 
Wilmington, DE 19802 
 
Comments may also be directed via electronic mail to PFML@Delaware.gov. Any written submission in 
response to this notice and relevant to the proposed regulations must be received by the above contact at 
the Delaware Department of Labor no later than 4:00 p.m. EST, on May 2, 2023.  The action concerning 
determination of whether to adopt the proposed regulations will be based upon consideration of the written 
comments and any other written materials filed by the public. 
 
Background 
 
 The Department is authorized by the General Assembly of the State of Delaware, to establish rules and 
regulations for the administration of the Healthy Delaware Families Act (“Act”). Administering this Act is 
accomplished with the establishment of the Family and Medical Leave Insurance Program (“PFML”) and 
the Family and Medical Leave Insurance Appeal Board (“Board”). The Department is further authorized to 
adopt and promulgate rules and regulations not inconsistent with Title 19 or of any other law of the State; 
provided, however that no such rule or regulation shall extend, modify, or conflict with any law of this State 
or the reasonable implications thereof; and provided further, that such rules and regulations, as established 
by the Department, shall focus primarily on the Act, Program, and Board.  
 
Summary of Proposal 
 
 In June 2022, three-fifths of all members elected to each house of the Delaware General Assembly 
passed Senate Substitute No. 2 for Senate Bill No. 1 as amended by House Amendment No. 1. This bill, 
known as the “Healthy Delaware Families Act” (“Act”), established the Family and Medical Leave Insurance 
Program (“PFML”) and the Family and Medical Leave Insurance Appeal Board (“Board”) in the State of 
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Delaware.  The Governor signed the bill in May 2022, and it became effective July 1, 2022.  
Bill Detail - Delaware General Assembly 
   
 The Act creates a statewide paid family and medical leave insurance program that is primarily 
administered by the employers. Delaware-based employees can access up to twelve (12) weeks of paid 
family and medical leave through the State's paid leave trust fund for a qualifying event, including the 
following: (1) to address a worker's own serious health condition; (2) to care for a family member with a 
serious health condition; (3) to bond and care for a new child; and (4) to address impact(s) arising from a 
family member's military deployment. 
  
 The first substitute to Senate Bill No. 1 differed with regard to the eligibility determination process, 
covered relationships, length of leave, forms of leave covered, cumulative leave, eligibility criteria, 
implementation timeline, appeal process, departmental powers, and not requiring participation from certain 
smaller businesses. The second substitute to Senate Bill No. 1 differed by making technical corrections, 
intent and providing greater statutory detail with regard to appeals, coordination of benefits, definitions, 
private plans, and departmental powers, and providing temporary flexibility regarding implementation. 
 
  Overall, the proposed Rules implement the Act, PFML program and Board by providing definitions, 
guidance, processes, and standards for employees, covered individuals, employers, and small businesses, 
as defined in the Act. The proposed rules outline procedures, forms, and eligibility standards for employees 
who apply to their employer for claims and benefits payments under the program and seek review from the 
Department, including an appeal of a denial to the Board. In addition, the proposed rules also set forth 
guidance, procedures, and forms for employers and small businesses, as defined in the Act, for their 
administration of the Act and the PMFL program.   
 

As part of the implementation of the Paid Family Medical Leave insurance program, the State is 
designing an administrative system, that will be made available for employers and others, to manage the 
program more efficiently.  Employers will be able to use this system to make changes to the enrollment of 
their program, record their employee’s hours and wages, and adjudicate their claim applications.  In turn 
and based on that information, the system will advise the employers as to what the Department would do 
based on the information at hand.  Our goal is to make the program as simple as possible for employers, 
employees, and others to use. 

 
Statutory Authority      19 Del.C. §105. 
 
  19 Del.C. §105 enables the Delaware Department of Labor to adopt and promulgate rules 
and regulations consistent with Title 19 of the Delaware Code; provided, that no such rule or 
regulation shall extend, modify, or conflict with any law of the State of Delaware or the reasonable 
implications thereof.  
 

Rules Defining and Regulating the Healthy Delaware Families Act and  
the Division of Paid Leave 

 
1.0  Definitions 

For purposes of the Healthy Delaware Families Act (“Act”) and the following regulations, 
   “Administrative costs” means those reasonable costs incurred and necessary for the 
Department to perform any of the functions under the Act or these regulations.  
   “Application year” means the 12-month period of leave as defined in the Family Medical Leave 
Act (“FMLA”) Regulations, 29 CFR 825.200(b), 29 CFR 825.200(b). At the time at which these 
regulations are written, the FMLA provides the 12-month period, which is chosen by the employer, can 
be established in any of the following ways:  

   ● “calendar year”:  12-month period that runs from January 1 through December 31; 
         ● “any fixed 12-months”: 12-month period such as a fiscal year, a year starting on 
an employee’s anniversary date, or a 12-month period required by state law; 

https://legis.delaware.gov/BillDetail/79186
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-B/section-825.200
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    ● “12-month period measured forward”: 12-month period measured forward from the 
first date an employee takes family and medical leave. The next 12-month period would begin 
the first-time family and medical leave is taken after completion of the prior 12-month period; 
or 

    ● “A ‘rolling’ 12-month period measured backward”: 12-month period measured 
backward from the date an employee uses any family and medical leave. Under the “rolling” 
12-month period, each time an employee takes family and medical leave, the remaining leave 
entitlement would be the balance of the 12 weeks which has not been used during the 
immediately preceding 12-months.  

The Employer has the right to choose which method of counting the 12-month period works best for its 
business.  Whichever method is chosen by the employer must be uniformly applied to all employees. 
   “Average Weekly Wage” means the employee’s gross earnings, whether salaried or hourly 
(prior to any payroll deductions or withholdings) for the prior 52 weeks divided by 52. 
  “Child” means “son or daughter” as defined in the FMLA Regulations, 29 CFR 825.102  29 

CFR 825.102. At the time at which these regulations are written, a “son or daughter” is defined 
to include a biological, adopted, or foster child, a stepchild, a legal ward, or a child of person 
standing in loco parentis who is either: 

    Under 18 years of age; or 
    18 years of age or older and incapable of self-care because of a mental or physical 

disability at the time that leave under the FMLA is to commence. 
    The FMLA defines “in loco parentis” to include those with day-to-day responsibilities to 

care for and financially support a child.  Examples of “in loco parentis” include but are not limited 
to: 
   ● a grandfather may take leave to care for a grandchild whom he has assumed 
ongoing responsibility for raising if the child has a serious health condition; 
   ● an aunt who assumes responsibility for caring for a child after the death of the 
child’s parents may take leave to care for the child if the child has a serious health condition; 
or  
   ● a person who co-parents a same-sex partner’s biological child may take leave 
for the birth of the child and for bonding.  

    An employee is to provide sufficient information to make the employer aware of the in 
loco parentis relationship. Examples of sufficient information may include but are not limited to 
a simple statement asserting the relationship, including the name of the child and a statement 
of the employee’s in loco parentis relationship to the child.    

   “Continuing treatment by a health care provider” means any one of the following as defined 
in the FMLA Regulations, 29 CFR 825.102  29 CFR 825.102 

    Incapacity and treatment. A period of incapacity of more than three consecutive, full 
calendar days, and any subsequent treatment or period of incapacity relating to the same condition, that 
also involves: 
      Treatment two or more times, within 30 days of the first day of incapacity, unless 

extenuating circumstances exist, by a health care provider, by a nurse under direct supervision 
of a health care provider, or by a provider of health care services (e.g., physical therapist) under 
orders of, or on referral by, a health care provider; or 

      Treatment by a health care provider on at least one occasion, which results in a 
regimen of continuing treatment under the supervision of the health care provider. 

      The requirement in the above paragraphs of this definition for treatment by a health 
care provider means an in-person visit to a health care provider. The first in-person treatment 
visit must take place within seven days of the first day of incapacity. 

      Whether additional treatment visits or a regimen of continuing treatment is 
necessary within the 30 day period shall be determined by the health care provider. 

     Pregnancy or prenatal care. Any period of incapacity due to pregnancy, or for prenatal 
care.  

    Chronic conditions. Any period of incapacity or treatment for such incapacity due to a 
chronic serious health condition. A chronic serious health condition is one which: 

      Requires periodic visits (defined as at least twice a year) for treatment by a health 
care provider, or by a nurse under direct supervision of a health care provider; 

https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.102
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.102
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.102
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6173abdb5f505a3e7cf79e86eb3bbd71&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6173abdb5f505a3e7cf79e86eb3bbd71&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6173abdb5f505a3e7cf79e86eb3bbd71&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8a7778923d9eb53066a052197479d42b&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8a7778923d9eb53066a052197479d42b&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8f52c07bed1ace90dbd05f6a1353b741&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8f52c07bed1ace90dbd05f6a1353b741&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8f52c07bed1ace90dbd05f6a1353b741&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
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      Continues over an extended period of time (including recurring episodes of a single 
underlying condition); and 

      May cause episodic rather than a continuing period of incapacity (e.g., asthma, 
diabetes, epilepsy, etc.). 

     Permanent or long-term conditions. A period of incapacity which is permanent or 
long-term due to a condition for which treatment may not be effective. The employee or family 
member must be under the continuing supervision of, but need not be receiving active 
treatment by, a health care provider. Examples include Alzheimer's, a severe stroke, or the 
terminal stages of a disease. 

     Conditions requiring multiple treatments. Any period of absence to receive multiple 
treatments (including any period of recovery therefrom) by a health care provider or by a 
provider of health care services under orders of, or on referral by, a health care provider, for: 

      Restorative surgery after an accident or other injury; or 
      A condition that would likely result in a period of incapacity of more than three 

consecutive, full calendar days in the absence of medical intervention or treatment, for example 
cancer (chemotherapy, radiation, etc.), severe arthritis (physical therapy), or kidney disease 
(dialysis). 

Absences attributable to incapacity under the above paragraphs labeled “Incapacity and 
Treatment” qualify for leave even though the employee or the covered family member does not 
receive treatment from a health care provider during the absence, and even if the absence does 
not last more than three consecutive, full calendar days. For example, an employee with asthma 
may be unable to report for work due to the onset of an asthma attack or because 
the employee's health care provider has advised the employee to stay home when the pollen count 
exceeds a certain level. An employee who is pregnant may be unable to report to work because of 
severe morning sickness. 

    “Covered active duty” means: 
    In the case of a member of a regular component of the Armed Forces, duty during the 

deployment of the member with the Armed Forces to a foreign country; and 
   In the case of a member of a reserve component of the Armed Forces, duty during the 

deployment of the member with the Armed Forces to a foreign country under a call or order to 
active duty under a provision of law referred to in section 101(a)(13)(B) of Title 10 of the United 
States Code. 10 USC §101(a)(13)(B). 10 USC 101(a)(13)(B)    

   “Covered individual” as defined in the Act includes an individual employed for at least 1,250 
hours of service performed within the territory of the State of Delaware with the employer during the previous 
12-month period. For purposes of determining the service hours requirement, legal standards established 
under the FMLA apply. At the time at which these regulations are written, the legal standards under the 
FMLA are “those hours actually worked for the employer.”  Time not actually worked, whether paid leave 
or unpaid leave, including vacation, holidays, furlough, sick leave, leave under the FMLA, or other time off 
is  not included. Per FMLA Regulations, 29 CFR 825.110 29 CFR 825.110, whether the employee has 
worked the minimum 1,250 hours of service is determined by the principles of the Fair Labor Standards 
Act.  

    “Employee” means an individual employed by an employer.  For purposes of Chapter 37, Title 
19 of the Delaware Code, individuals primarily reporting for work at a worksite in this State are employees 
unless otherwise excluded.  “Primarily” is defined as working at least 60% of an employee’s work hours 
physically in Delaware. Individuals primarily reporting for work at a worksite or telecommuting outside of 
this State are not considered employees under Chapter 37 unless the employer and employee elect in 
writing to reclassify them as such.     
 “Employee” under Delaware Law typically does not include those in business for themselves in a non-
corporate form (for example, physicians, dentists, lawyers, construction contractors) who offer their services 
to the public as a sole proprietor or partner in a partnership. Notwithstanding, such individuals may 
“reclassify” to be considered employees to participate in the Paid Family Medical Leave insurance program 
19 Del.C. Ch. 37 (PFML”). 
The determination of whether an employee’s particular work hours or wages were earned in Delaware or 
outside of Delaware shall be determined according to whether the income that arose from those hours or 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6173abdb5f505a3e7cf79e86eb3bbd71&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6173abdb5f505a3e7cf79e86eb3bbd71&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f41487a77a1cb3ff3b9016fb246abba6&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8f52c07bed1ace90dbd05f6a1353b741&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8f52c07bed1ace90dbd05f6a1353b741&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8f52c07bed1ace90dbd05f6a1353b741&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6173abdb5f505a3e7cf79e86eb3bbd71&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6173abdb5f505a3e7cf79e86eb3bbd71&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f41487a77a1cb3ff3b9016fb246abba6&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8f52c07bed1ace90dbd05f6a1353b741&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f41487a77a1cb3ff3b9016fb246abba6&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f41487a77a1cb3ff3b9016fb246abba6&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8f52c07bed1ace90dbd05f6a1353b741&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f41487a77a1cb3ff3b9016fb246abba6&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f41487a77a1cb3ff3b9016fb246abba6&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.115
https://uscode.house.gov/view.xhtml?path=/prelim@title10/subtitleA/part1&edition=prelim
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.110
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wages was withheld from the employee’s paycheck as in-state or out-of-state by the Delaware Department 
of Finance’s rules and regulations. 

    An “employee” under PFML does not include the following types of individuals:  
   Federal government workers, railroad workers, and employees of Tribal 

Governments; 
    State of Delaware employees who are not “classified service” or “state service” 

employees.    At the time at which these regulations are written, Title 29 Section 5903(17)a, 
29 Del.C. §5903(17)a,  specifies those individuals as: 

    Casual seasonal employees may be employed by the State on a temporary basis 
in order to assist agencies in the following situations: 

       Casual assistance: employee is needed on a sporadic or on-call basis 
where hours cannot be predetermined and vary greatly from week to week. Such 
employees may be used as needed. 

       Seasonal assistance: employee is needed for peak operating seasons 
not to exceed nine months. 

     Institutional assistance: employee is needed to provide optimum staffing levels 
for clients or to maintain security in an institution. Such employees may be used as needed. 

     Part-time assistance: employee works less than 30 hours per week on a 
consistent basis. Such employees may be used as needed. 

     Project assistance: employee performs duties related to a specific project that 
has defined objectives and an established time period of completion that does not exceed 
one year. 

     Primary incumbent replacement:  employee is needed to fulfill the job 
responsibilities of the primary incumbent who is unable to perform such responsibilities for 
an extended period of time. Such employees may be used for a maximum of nine months 
or the length of time the incumbent is unable to perform the job responsibility, whichever is 
less. 

     Intern:  employee is a college student enrolled in an academic program and 
working to gain job related experience. Such employees may be used for a maximum of 
nine months. 

     Co-op student:  employee is a high school or college student enrolled in an 
academic program who is working to gain job related experience. Such employees may 
work part time during the school year and full-time during times when school is not in 
session and may be used as needed. 

     Summer/School break assistance:  employee is hired for a specific time period 
and uses this employment as an introduction to government and its services. Such 
employees may be used for a maximum of nine months. 

     Employed by entities in Title 14, the Department of Education, in a casual/seasonal 
position that would be covered under 5903(17)a. of Title 29. 29 Del.C. §5903(17)(a);  29 Del.C. § 
5903(17)(a)   or   
     In an equivalent casual/seasonal position with an entity covered by State employee 
benefits.  
   “Employer” means those who engage in commerce, or any industry or activity affecting 
commerce, anywhere within the State of Delaware as well as those acting, directly or indirectly, in the 
interest of a covered employer to any of the employees of the employer, subject to the limitations set 
forth in Section 3701(7) of the Act. “Employer” also includes any “successor in interest” of the employer 
as defined by 29 CFR 825.107 29 CFR 825.107 of the FMLA as well as “integrated employers” as 
defined by 29 CFR 825.104(c)(2)  29 CFR 825.104(c)(2). Employer also includes a “joint employer” as 
defined below. 

      “Successor employer” means those certain employers that meet the successor in 
interest test as defined in the FMLA. At the time at which these regulations are written, the factors to 
consider when determining if an employer is a “successor in interest” under the FMLA are as follows: 

      ● Substantial continuity of the same business operations; 
      ● Use of the same plant; 
      ● Continuity of the work force; 
      ● Similarity of jobs and working conditions; 

https://delcode.delaware.gov/title29/c059/sc01/index.html
https://delcode.delaware.gov/title29/c059/sc01/index.html
https://delcode.delaware.gov/title29/c059/sc01/index.html
https://delcode.delaware.gov/title29/c059/sc01/index.html
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.107
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.104
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      ● Similarity of supervisory personnel; 
      ● Similarity in machinery, equipment, and production methods; 
      ● Similarity of products or services; and 
      ● The ability of the predecessor to provide relief. 

 A successor in interest is determined by the totality of the circumstances, when considering the 
factors set forth above. When an employer is a successor in interest, employees' entitlements are the 
same as if the employment by the predecessor and successor were continuous employment by a single 
employer. 
     “Integrated employer” means those certain employers that meet the integrated 
employer test as defined in the FMLA. At the time of writing this regulation, the FMLA defined an 
“integrated employer” as those separate entities deemed to be part of a single employer for purposes 
of FMLA and based upon the entire relationship viewed in its totality. Factors considered in determining 
an integrated employer include: (1) common management; (2) interrelation between operations; (3) 
centralized control of labor relations; and (4) degree of common ownership/financial control.  
     “Joint employer” means where two or more businesses exercise some control over 
the work or working conditions of the employee, the businesses may be joint employers. 
Joint employers may be separate and distinct entities with separate owners, managers, and facilities. 
Where the employee performs work which simultaneously benefits two or more employers, or works 
for two or more employers at different times during the workweek, a joint employment relationship 
generally will be considered to exist.  For purposes of the PFML, the employer who actually pays the 
employee will be considered that individual’s employer.   

    “Equivalent position” means as is defined under the FMLA. At the time these regulations were 
written, the FMLA defines this term as a position that is virtually identical to the employee’s former position 
in terms of pay, benefits and working conditions, including privileges, prerequisites, and status. It must 
involve the same or substantially similar duties and responsibilities, which must entail substantially 
equivalent skill, effort, responsibility, and authority.   
   “Family and Medical Leave Act” means the Family and Medical Leave Act of 1993, 2006 or 
“FMLA” (29 USC §§2601-2654). 
    “Family caregiving” means those acts as set forth in Section 3702(a)(2) of the Act, 19 Del.C. 
§3702(a)(2). 
    “Family member” includes parent, child, and spouse (each as defined herein), but it does not 
include siblings, parents-in-law, or any other relations not specifically listed.   
     “Health care provider” means as defined under the FMLA 29 CFR 825.125, 29 CFR 825.125. 

At the time at which these regulations are written, FMLA defines “Health care provider” as:  
      A Doctor of Medicine or osteopathy who is authorized to practice medicine or surgery 

(as appropriate) by the State in which the doctor practices; or  
      Any other person determined by the State to be capable of providing health care 

services. 
     Others “capable of providing health care services” include only:  
      Podiatrists, dentists, clinical psychologists, optometrists, and chiropractors (limited 

to treatment consisting of manual manipulation of the spine to correct a subluxation as 
demonstrated by X-ray to exist) authorized to practice in the State and performing within the scope 
of their practice as defined under State law;  

      Nurse practitioners, nurse-midwives, clinical social workers and physician 
assistants who are authorized to practice under State law and who are performing within the scope 
of their practice as defined under State law;  

      Christian Science Practitioners listed with the First Church of Christ, Scientist in 
Boston, Massachusetts. Where an employee or family member is receiving treatment from a 
Christian Science practitioner, an employee may not object to any requirement from an employer 
that the employee or family member submit to examination (though not treatment) to obtain a 
second or third certification from a health care provider other than a Christian Science practitioner 
except as otherwise provided under applicable State or local law or collective bargaining 
agreement; 

      Any health care provider from whom an employer or the employer's group health 
plan's benefits manager will accept certification of the existence of a serious health condition to 
substantiate a claim for benefits; and  

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f41487a77a1cb3ff3b9016fb246abba6&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.106
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=e17aaff285a2b79532ba7888840c00d1&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.106
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=e17aaff285a2b79532ba7888840c00d1&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.106
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f41487a77a1cb3ff3b9016fb246abba6&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.106
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=e17aaff285a2b79532ba7888840c00d1&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.106
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=e17aaff285a2b79532ba7888840c00d1&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.106
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.125
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.125
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      A health care provider listed above who practices in a country other than the United 
States, who is authorized to practice in accordance with the law of that country, and who is 
performing within the scope of his or her practice as defined under such law. 

     The phrase “authorized to practice” as used in this section means that the provider 
must be authorized to diagnose and treat physical or mental health conditions by the state where they 
practice. 
   “Inpatient care” means an overnight stay in a hospital, hospice, or residential medical care 
facility, including any period of incapacity as defined in 29 CFR 825.113(b)  29 CFR 825.113(b), or any 
subsequent treatment in connection with such inpatient care. 
   “Line(s) of Coverage” as used in these regulations mean the different coverages for the four 
different types of leave that are authorized under the Act: 
     Parental leave – leave authorized under Section 3702(a)(1), which offers eligible 
employees time off in the event of the birth, adoption, or fostering of a child. 
     Family caregiving leave – leave authorized under Section 3702(a)(2), which offers 
eligible employees time off in the event of a serious health condition (illness or accident) of a child, spouse, 
or parent. 
     Medical leave - leave authorized under Section 3702(a)(3), which offers eligible 
employees time off in the event of a serious health condition (illness or accident) of the employee 
themselves. 
      Qualified Exigencies - Leave authorized under Section 3702(a)(4), which offers eligible 
employees time off for qualified issues that arise in connection with a military deployment. 

Qualified exigency is a separate line of coverage, in that it has its own FMLA rules and regulations, but 
the Act requires that it and family caregiving leave be combined in terms of eligibility and contributions.  
The Act combines coverage for both qualified exigencies and family caregiving leave into a single 
contribution rate, so  both coverages must be provided by employers. 

    “Parent” means as defined under the FMLA. At the time at which these regulations are 
written, FMLA defines a parent as the biological, adoptive, step, foster father or mother, or any other 
individual who stood in loco parentis to the employee when the employee was a son or daughter as 
defined by FMLA. This term does not include parents “in law.”  

    “Qualifying exigency” means as defined under the FMLA. At the time at which these 
regulations are written, FMLA provides qualified exigency leave “while the employee's spouse, son, 
daughter, or parent is on covered active duty or call to covered active-duty status (or has been notified 
of an impending call or order to covered active duty).” FMLA regulations limits “active-duty status” for 
the sake of qualified exigency leave to deployments in a foreign country.   FMLA further defines a 
“qualifying exigency” as: 

        Issues arising from the military member’s short notice deployment (i.e., 
deployment within seven or less days of notice). For a period of up to seven days from the 
day the military member receives notice of deployment, an employee may take qualifying 
exigency leave to address any issue that arises from the short notice deployment; 

       Attending military events and related activities, such as official ceremonies, 
programs, events and informational briefings, or family support or assistance programs 
sponsored by the military, military service organizations, or the American Red Cross that are 
related to the member’s deployment. 

       Certain childcare and related activities arising from the military member’s covered 
active duty, including arranging for alternative childcare, providing childcare on a non-routine, 
urgent, immediate need basis, enrolling in or transferring a child to a new school or day care 
facility.  
Note: The employee taking FMLA qualifying exigency leave does not need to be related to 
the military member’s child. However, (1) the military member must be the parent, spouse, 
son, or daughter of the employee taking FMLA leave, and (2) the child must be the child of 
the military member (including a child to whom the military member stands in loco parentis). 

      Certain activities arising from the military member’s covered active duty related to care 
of the military member’s parent who is incapable of self-care, such as arranging for 
alternative care, providing care on a non-routine, urgent, immediate need basis, admitting or 
transferring a parent to a new care facility, and attending certain meetings with staff at a care 
facility, such as meetings with hospice or social service providers. 

https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.113
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.113
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    Note: The employee taking FMLA qualifying exigency leave does not need to be related to 
the military member’s parent. However, (1) the military member must be the parent, spouse, 
son, or daughter of the employee taking FMLA leave, and (2) the parent must be the parent 
of the military member (including an individual who stood in loco parentis to the military 
member when the member was a child). 

       Making or updating financial and legal arrangements to address a military 
member’s absence while on covered active duty, including preparing and executing financial 
and healthcare powers of attorney, enrolling in the Defense Enrollment Eligibility Reporting 
System or obtaining military identification cards. 

       Attending counseling for the employee, the military member, or the child of the 
military member when the need for that counseling arises from the covered active duty of the 
military member and is provided by someone other than a health care provider. 

       Taking up to 15 calendar days of leave to spend time with a military member who 
is on short-term, temporary Rest and Recuperation leave during deployment. The 
employee’s leave for this reason must be taken while the military member is on Rest and 
Recuperation leave. 

       Certain post-deployment activities within 90 days of the end of the military 
member’s covered active duty, including attending arrival ceremonies, reintegration briefings 
and events, and other official ceremonies or programs sponsored by the military, and 
addressing issues arising from the death of a military member, including attending the 
funeral. 

       Any other event that the employee and employer agree is a qualifying exigency. 
       “Prior notice” means an employee providing the employer at least 30 days advance 

notice before the need for Delaware PFML.  If 30 days’ notice is not practicable, such as 
because of a lack of knowledge of approximately when leave will be required to begin, a 
change in circumstances, or a medical emergency, notice must be given as soon as 
practicable. “As soon as practicable” means as soon as both possible and practical, 
considering all the facts and circumstances in the individual case. When an employee 
becomes aware of a need for Delaware PFML leave less than 30 days in advance, it should 
be practicable for the employee to provide notice of the need for leave either the same day 
the employee knows they need leave or the next business day. In all cases, however, the 
determination of when an employee could practicably provide notice must consider the 
individual facts and circumstances.  When the need for leave is foreseeable at least 30 days 
in advance and an employee fails to give timely advance notice with no reasonable excuse, 
the employer may delay coverage until 30 days after the date the employee provides notice. 
For the employer to delay the start of leave, the need for leave and the approximate date 
leave would be taken must have been clearly foreseeable to the employee 30 days in 
advance of the leave.  

      “Serious health condition” means as defined under the FMLA. At the time at which 
these regulations are written, Section 825.113 29 CFR 825.113 of the FMLA defines “serious 
health condition” as an illness, injury, impairment, or physical or mental condition that 
involves inpatient care or continuing treatment by a health care provider.  Treatment does 
not include routine physical examinations, eye examinations, or dental 
examinations.  Ordinarily, unless complications arise, the common cold, the flu, ear aches, 
upset stomach, minor ulcers, headaches other than migraine, routine dental or orthodontia 
problems, periodontal disease, etc., are examples of conditions that do not meet 
the definition of a serious health condition and do not qualify for PFML. Conditions for which 
cosmetic treatments are administered (for example, most treatments for acne or plastic 
surgery) are not serious health conditions unless inpatient hospital care is required or unless 
complications develop. Restorative dental or plastic surgery after an injury or removal of 
cancerous growths are serious health conditions provided all the other conditions of the 
FMLA regulation are met. Mental illness or allergies may be serious health conditions but 
only if all the conditions of 29 CFR 825.113 29 CFR 825.113 are met. 

      “Small business” as defined in the Act as (1) for parental leave, those who employs 
nine or less employees working anywhere within the State; (2) for family caregiving leave 

https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.113
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=30f21b191804f7f1696b5acef60d8bc2&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.113
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8a7778923d9eb53066a052197479d42b&term_occur=999&term_src=Title:29:Subtitle:B:Chapter:V:Subchapter:C:Part:825:Subpart:A:825.113
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.113
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and medical leave, those who employ 24 or less employees working anywhere within the 
State.  

      “Spouse” means as defined under the FMLA Regulations, 29 CFR 825.102 29 CFR 
825.102.  At the time at which these regulations are written, FMLA defines a “spouse” as a 
husband or wife as defined or recognized in the state where the individuals were married and 
include persons in common law or same-sex marriage.  Spouse also includes a husband or 
wife in a marriage that was validly entered into outside of the United States if the marriage 
could have occurred here in at least one State.  

      
2.0   Eligibility for benefits; serious health condition; certification or documentation of leave.  

2.1     Employer eligibility. For the purposes of this Act, the following are not considered 
employers and are excluded from coverage under this plan: 
 2.1.1 Anyone who employs less than 10 employees; 
 2.1.2 The Federal government; or  
 2.1.3   Employers that completely close their business for 30 consecutive days or more per year.  

To qualify under this exception, employers must not pay their employees during their annual 
closure, and the employer must not do any business with any client. 

To be eligible under this chapter, an employer must first employ the minimum number of employees 
who are subject to the provisions of this chapter (the “threshold number”) during the previous 12-month 
period. For parental leave, that threshold number is 10 employees. For family caregiving and medical 
leave, that threshold number is 25 employees. Employees subject to the provisions of this chapter are 
those who meet or are reasonably expected to meet the requirements of a covered individual under 
Section 3701(3), being the 12-month employment period requirement and the 1,250 hours of service 
requirement during the previous 12-month period. 
Employees who are covered by a waiver, signed by both the employer and employee, are excluded 
from this count towards the 10 or 25 employee threshold numbers.  Employees who would normally be 
excluded from the count, as they are physically employed outside of Delaware, but who have signed a 
reclassification form with their employer, shall be included in this count towards the 10 or 25 employee 
threshold numbers.  
 2.1.4   Employers with fewer than 10 employees.  If the number of employees working for 
an employer is below 10 for all of the previous 12-months (the “lookback period”), that employer shall 
not be subject to any of the provisions of this chapter, unless they elect to “opt-in” to any of the lines of 
coverage as permitted by the provisions of Section 3717 of the Act.  Those employees on waivers are 
not included in this count, while those employees who have been Reclassified are included in this count. 
 2.1.5   Employers with 10 to 24 employees. Employers that have 10 but fewer than 25 
employees during the previous 12-months shall only be subject to the parental leave provisions of this 
chapter.  This means that once an employer has 10 or more employees, they are required to provide 
parental leave coverage for at least the next 12-months, within 30 days after which the employer 
threshold count rose to 10 or more employees.  If more than 12 consecutive months pass and the 
employer continues to stay below 10 employees, the employer will no longer be required to provide 
parental leave coverage, effective the next pay period after they fall below 10 employees for 12 
consecutive months.  If the employee count should thereafter rise to 10 or more (but fewer than 25) 
employees, the employer will once again be required to provide parental leave coverage for at least 
the next 12-months, within 30 days after which the employee count rose to 10 or more employees.  At 
any time while the employee count is between 10 and 24 employees, the employer may select to 
voluntarily “opt-in” to any of the other lines of coverage per the provisions of Section 3717 of the Act. 
Those employees with waivers are not included in this count towards either the 10 or 25 employee 
threshold numbers, while those employees who have been reclassified are included in this count. 
 2.1.6   Employers with more than 24 employees.  An employer with 25 or more employees 
during the previous 12-months shall be subject to the parental, family caregiving, medical leave, and 
qualified exigency leave provisions of this chapter.  If the employee count should fall under 25 
employees, the employer will still be required to provide all lines of coverage until the employee count 
remains below the 25 employee threshold for 12 consecutive months.  On the 13th consecutive month, 
if the employer is still below the threshold, they will no longer be required to offer medical leave, family 
caregiving leave, or qualified exigency leave.  However, if the employee count should ever rise above 
24 employees, the employer will once again be required to provide all lines of coverage for at least the 

https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.102
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-A/section-825.102
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next 12-months, within 30 days after which the employer threshold count rose above 24 employees.  
Those employees on waivers are not included in this count towards the 25 employee threshold number, 
while those employees who have been reclassified are included in this count. 
 2.1.7   Employee notice. Whenever an employee gains or loses any coverage provided 
under this chapter due to a change in the number of employees in the employer, the employees must 
be provided notice by the employer. 
 2.1.8  Continuation of Waivers and Reclassifications. If an employee and employer sign 
a waiver such that the employee acknowledges that the terms of their employment do not anticipate 
them meeting the requirements for coverage, the waiver remains in effect regardless of any fluctuation 
in the employer’s threshold account.   Therefore, if an employee has signed a waiver to decline 
coverage, they will not need to sign a new waiver in the event that the employer should fall, for instance, 
below nine employees for more than 12-months, then rise back above nine employees at some point 
thereafter. 
Similarly, if an employee and employer sign a reclassification form such that the employee 
acknowledges that they should be included in this PFML insurance program despite their not being 
physically located in the State of Delaware, the reclassification remains in effect regardless of any 
fluctuation in the employer’s threshold count.  Therefore, if an employee has signed a reclassification 
to accept coverage, they will not need to sign a new reclassification form if the employer should fall, for 
instance, below nine employees for more than 12-months, then rise back above nine employees at 
some point thereafter. 
2.2  Certification. A certification from a health care provider is sufficient if it contains all of the 
following:  
 2.2.1  date on which the serious health condition began; 
 2.2.2  probable duration of the serious health condition; 
 2.2.3  appropriate medical facts known to the medical provider regarding the condition;  
 2.2.4 statement that either the (a) covered individual is needed to care for the family member who 
has a serious health condition, along with an estimate of the time the covered individual will need to 
care for the family member; or (b) statement that the covered individual is unable to perform the 
functions of the covered individual’s position due to their own serious health condition. 
 2.2.5 If leave is going to be taken intermittently or on a reduced leave schedule for planned 
medical treatment, the certification must include the dates on which the medical treatment is expected 
to be given and the duration of the medical treatment. 
 2.2.6 If leave is to be taken intermittently or on a reduced leave schedule by a covered individual 
to care for a family member who has a serious health condition, then the statement should include that 
the intermittent or reduced leave schedule is necessary for the care of the family member with the 
serious health condition or will assist in the family member’s recovery and the expected duration and 
schedule of the intermittent or reduced leave.  
 2.2.7 If leave is going to be taken intermittently or on a reduced leave schedule for covered 
individual who has a serious health condition, the statement should include a determination that the 
intermittent or reduced leave schedule is medically necessary and the expected duration of intermittent 
or reduced leave. 
This certification may also require any other information as the Division may determine. The employee 
is responsible for the cost of obtaining the initial certification form. 
 2.2.8  Validity of Certification. Regarding certification for eligibility of benefits as stated in 19 
Del. C. §3702(c)(3)a., the phrase “reason to doubt the validity of a certification” means the employer, 
or approved private plan administrator has credible, objective evidence that would reasonably support 
their belief to suspect, question or not trust the legitimacy or soundness of a certification of a serious 
health condition submitted on the behalf of a covered individual.  
  2.2.8.1   Health Care Provider Opinions. If the employer or approved private plan 
reasonably believes the certification provided by the health care provider is invalid for the reasons set 
forth above, then an employer or approved private plan can request, at their expense, a second opinion.  
Should the second opinion differ from the first, the employer or approved private plan may request, 
from a health care provider mutually agreed upon by all parties, a third opinion, which shall also be at 
the expense of the employer or approved private plan.  
2.3  Recertification standards.  Section 3702(c)(4) states that the standards to determine a 
reasonable basis for recertification may be governed by a collective bargaining agreement. If no 
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collective bargaining agreement or provision in such an agreement exists, the standard to determine a 
reasonable basis for recertification is objective, specific evidence of an event that brings the 
seriousness of the health issue into doubt. This evidence shall be set forth in a sworn, notarized 
statement by those with direct knowledge of the event in question. Only one recertification process can 
be requested or required every 30 days.  Employers shall process recertification request through the 
Division's online portal, which will provide the necessary forms and notice of the request to the 
appropriate parties.  
2.4   Payment for Recertification.   Should any amount for recertification not be covered by a 
covered individual’s health insurance, an employer or private plan is responsible for the cost of 
obtaining a recertification.   As with all aspects of plan administration, the recertification process is 
subject to audits by the Division.  If the Division determines that the employer routinely requires 
employees on approved leave to undergo the recertification process such that it becomes a pattern of 
behavior, especially if the majority of those recertification processes reconfirm the justification for the 
employee’s leave, the employer may be subject to either the job protections provisions of this Act found 
in Section 3707, or the retaliation provisions found in Section 3708. 
2.5   Documentation or Self-Certification. Section 3702(d) states that a request for leave based 
on a serious health condition of a family member must be supported by documentation demonstrating 
the nature and extent of the relationship between the covered individual and the family member with 
the serious health condition.  Such documentation may include self-certification by the applicant on a 
form in the Division’s online portal, as the Division may determine. 
2.6   Penalty. If and in the event a willfully false claim is made, for instance, a false assertation that 
the individual is  the parent or child when, in reality, they are not, the individual shall be disqualified 
from receiving benefits for three years and the Division shall seek repayment of any benefits improperly 
paid from the Fund and may seek an additional penalty of up to 50% of overpayment and a penalty as 
permitted by Section 3719 of the Act.  The case may also be referred to the Department of Justice for 
investigation and possible prosecution. 
 

3.0   Duration of benefits. 
 3.1   Maximum allowable benefit period. Depending on the type of leave, eligible employees can 
only take a maximum of 12 weeks of PFML in any application year.  If a covered individual should elect to 
return to work earlier than the date provided for in their approved leave schedule, their benefit payments 
will end one week after the payment period in which they returned. 
  3.1.1  Parental leave. The maximum duration of approved parental leave is 12 weeks in any 
application year. 
   3.1.1.1   Section 3703(f) of the Act provides employers with 10 to 24 employees with the 
option to temporarily reduce the parental leave maximum benefit duration from 12 weeks to a minimum of 
six  weeks for claims submitted prior to January 1, 2031 (the first five years after the start of benefits on 
January 1, 2026).    To qualify for this option to temporarily reduce the maximum benefit duration, employers 
must notify the Division of their intention to do so by January 1, 2024.  If prior to January 1, 2031, employers 
who have availed themselves of this reduced parental leave option decide to offer the full 12 week benefit 
for parental leave claims, the employer may do so by notifying the Division.  Employers who chose to reduce 
maximum parental leave benefits must inform their employees, in writing, of their decision no later than 
December 1, 2024.  If the Division receives a complaint that the changes were discriminatory or done in a 
discriminatory manner, the Division shall investigate the claims as it would any other claim of discrimination.  
  3.1.2  Family caregiving leave.  If the covered individual is on approved family caregiving leave 
and that person dies,  the reason for that leave has ended.   For the public plan, the Division may continue 
paying the benefit to the covered individual until seven days after the death of the family member or the 
previously approved end date for the leave.  The covered individual must notify the employer and the 
Division via the Division’s online portal of the date of death of this family member for whom the covered 
individual was caring within 48 hours of the person’s passing.  The job protection provisions of the Act also 
remain in effect as they would during any other period of approved leave. 
  3.1.3  Family and medical leave look-back period. Section 3703(a)(2) states the maximum 
aggregate number of weeks during which benefits are payable for family caregiving leave and medical 
leave is six weeks in any 24-month period.  For all new claim applications, a look-back period will be 
required. The Division determines the look-back period is the 24-month period that ends on the first day of 
requested leave. 
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  3.2   Parent or multiple family members. Section 3703(b) states that the Division may limit 
aggregate family caregiving leave requested when multiple employees work for the same employer and 
are requesting leave for the same qualifying event. The Division hereby determines those limits are that 
both employees may take the full amount of leave that they would otherwise be allowed, but they may not 
take their leave concurrently, unless the employer decides that all similarly situated covered individuals 
shall be allowed to take leave concurrently.  If an employer decides that one set of covered individuals in 
the same or an equivalent situation can take their leave concurrently, then all such requests for that 
employer thereafter shall be allowed to be done concurrently.  When two employees working for the same 
employer are both entitled to parental, family caregiving or qualified exigency leave for the same qualifying 
event, their employer may limit the aggregate number of weeks of leave to which they may be entitled to 
12 weeks during any 12-month period. 
 3.3   Receipt of a completed Application. An employer, insurance carrier, or third-party 
administrator has five business days after the receipt of a completed application to approve or deny the 
claim for benefits. The date of an employer’s receipt of the completed application is not counted. The five 
business day time period does not begin until an employer is in receipt of all necessary documentation, 
including the required documentation from the relevant healthcare provider.  For the PFML public plan, 
once all of the required information has been uploaded to the Division’s online portal by the appropriate 
parties, the software system will provide an advisory notice to the employer regarding the approval or denial 
of a claim.  The final decision to approve or deny a claim, however, will be made by an employer, based on 
the totality of the circumstances known to the employer.  
  3.3.1  To approve a public plan claim, an employer must do so through the Division’s online 
electronic system.  If not already in the system, all supporting documentation relied upon by the employer 
to adjudicate the claim must be uploaded into the Division’s online electronic system, or their insurance 
carrier’s administrative system, within three business days of a claim being approved under Chapter 37. 
  3.3.2  Upon approving an application, the employer, insurance carrier or third-party administrator, 
shall provide the claimant with written notice of this determination.  If approval was for public plan benefits 
done within the Division’s online portal, the covered individual will automatically receive the required 
notification through their preferred method of communication, either electronically through an electronic 
mail system to the email address provided by the employee or by regular mail. 
  If approval is done by an insurance carrier or third-party administrator, written notice shall be 
provided through an electronic mail system, if the covered individual’s email address is known to the 
insurance carrier/administrator, or via regular mail. 
  3.3.3  The written approved notice referred to above shall include at least the following 
information: 
   3.3.3.1   The amount of the benefit payment; 
   3.3.3.2   The party or parties to whom the instrument is made payable; 
   3.3.3.3   The party to whom the instrument was forwarded; and 
   3.3.3.4   The address of the party to whom the instrument was forwarded. 
   3.3.3.5   The date benefit payments began and expected date they will end, if known. 
  3.3.4  If a claim is denied, an employer shall notify the employee and provide the reason(s) for 
denial. If the denial was for public plan benefits submitted through the Division’s online portal, the covered 
individual will automatically receive the required notification through their preferred method of 
communication, either electronically through an electronic mail system to the email address provided by 
the employee or via regular mail.     If the denial is through an insurance carrier or third-party administrator, 
written notice shall be provided through an electronic mail system, if the covered individual’s email address 
is known to the insurance carrier/administrator, or via regular mail.  The employer must ensure that all 
documents relating to the claim application and decision have been uploaded into the online portal.   The 
notice shall inform the employee of their right to appeal the decision and shall provide the employee with 
instructions on how to file an appeal, as provided in 19 Delaware Code, Section 3711. 
 
4.0   Amount of benefits. 
 4.1   Standard benefit calculation. Weekly benefit payments shall be calculated by the online 
portal system on the following basis: 
   ● Average weekly wage. This is the “starting point” for the calculation.  Take the average 

gross (before any deductions for taxes, premiums, or any other cause) weekly wages for the 52 weeks 
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prior to the submission of the claims application. If the employee is salaried, divide the employee’s 
gross wages by 52 weeks to obtain the average weekly wage.  

   ● Benefit percentage, minimum and maximum.  Multiply the average weekly wage by the 
benefit percentage, which, at the time of this writing, is 0.8 (80%). If an employee’s average weekly 
wage is $500, then their weekly benefit will be $400 ($500 x .80).  If the result of the benefit calculation 
is below $100, then the weekly benefit for that individual will instead be the average of the employee’s 
weekly wages. For example: if an employee has an average weekly wage of $123, their calculated 
benefit would be $98 ($123 x .80); however, since this amount is below the $100 minimum, the 
employee will actually receive a benefit of $123, their average weekly wage.   If the result of the benefit 
calculation is above $900, the weekly benefit amount shall be limited to $900. 

   4.1.1  Inflation indexing the maximum benefit amount. Beginning on January 1, 2028, the 
maximum weekly benefit amount may be increased in line with the inflation rate of the prior year.   
Before December of 2027 (for the 2028 calendar year) and prior to every December thereafter, the 
Division will issue the maximum benefit amount that shall be used for the applicable calendar year.  
The Act specifies that the inflation measure to be used in the Division’s calculation will be the Consumer 
Price Index for all Urban Consumers, Philadelphia-Camden-Wilmington Metropolitan area, published 
by the Bureau of Labor Statistics of the United States Department of Labor.  The maximum benefit for 
each calendar year shall be rounded to the nearest $5.00 increment. 

  4.1.2  Preservation of the Fund balance.  At the Secretary’s discretion, in accordance with the 
provisions of Section 3705(c)(4) of the Act, the benefit percentage may be reduced to a level sufficient 
to maintain the solvency of the Fund on the effective date specified by the Secretary.   The reduced 
benefit percentage will then stay in effect for the next 12-months.  This will only be done to protect the 
integrity of the Fund.  Notice will be provided by the Division at least 90 days before any such change 
in the benefit percentage occurs. 

 4.2   The Division has determined that benefits shall be calculated for a covered individual with more 
than one source of wages as follows: 

  4.2.1  If an employee is working multiple jobs at the time of the qualifying event, each employer, 
insurance carrier, or third-party administrator must review the employee’s claims application based on 
the information about that particular job. 

  4.2.2  The applicable private or public plans will pay an approved claim as a separate claim. 
  4.2.3  If the State is the payer on multiple claims, it may combine the benefit payments into a 

single, bi-weekly payment, instead of multiple checks per payment cycle.  However, the program 
requires that employees may not receive combined income-replacement benefits in excess of their 
most recent wages. 

 4.3  If the employer has not submitted the required wage information (i.e., if the failed to satisfy its 
requirements under these regulations), then the Division will accept the required wage information (12 
months of wages and proof of hours requirement preceding the submission of an application for 
benefits) from the employee.  Said information must be uploaded into the Division’s online portal 
supported by the appropriate documentation to verify the employee’s missing weekly wages, subject 
to the Division’s approval. 

 4.4   FICA Limits. [Subsection 4.4 purposely left bank] 
 4.5   Delaware Wages. As the State of Delaware has no jurisdiction over wages earned outside of 

its boundaries and has no authority to require contributions on wages earned outside of the State, 
PFML insurance program benefits will be calculated only on the basis of wages earned within the State 
of Delaware. 

 
5.0  Contributions.  
 5.1   Per Section 3705(a), the Division requires that contributions be paid at least quarterly, or more 

frequently if and as the Division regulates, based on the relevant information received during the period 
of coverage.  Payroll contributions will be assessed against wages paid on or after January 1, 2025. 

 Payroll contributions are assessed against individual employee’s wages on the first day of their 
employment or on the first day that the employer’s employee count rises above the threshold number 
or when their waiver is revoked or when a reclassification form is submitted.  

 Payroll contributions for an employer shall begin the first day of the payroll period after the employer 
adds an employee and rise above the threshold number for one or all of the mandated lines of coverage 
under this title.  Payroll contributions shall cease being assessed against individual employees on the 
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day that they either sign a waiver or a declassification form, when their wages reach the FICA limit, or 
when they are no longer employed by the employer.  Payroll contributions for the employees of an 
employer shall end on the first day of the payroll period after an employer is no longer required to 
provide one or all mandated lines of coverage due to a sustained drop in their employee count or on 
the day that any eligible employer should permanently end operations.  

 Payroll contributions shall be submitted to the Division on a quarterly basis on the 30th day after the 
end of each quarter (or, if the 30th day after the end of a particular quarter falls on a weekend or holiday, 
the first business day after the 30th day).  At its discretion, the Division may provide up to a six business-
day grace period during which contributions can be submitted after the due date without late fees or 
penalties or both.  

 5.2   In remitting contributions to the fund, an employer or authorized intermediary acting on the 
employer’s behalf shall provide contributions in any of the following forms and manners: for each 
employee, the employer shall provide their name and unique identifying information (DOB, SSN, etc.) 
and their previous quarter’s weekly wages and hours worked, with each week’s data broken out 
separately by the particular week, by in-state versus out-of-state hours and wages, and listed separately 
for each employee. The determination of whether an employee’s particular hours or wages were earned 
in Delaware or outside of Delaware shall be determined in accordance with the Delaware Department 
of Finance’s rules or regulations. 

  5.2.1  Form of the Contribution: Quarterly and in a lump sum that combines the employee and 
employer shares for each of the 13 weeks in each quarter, accompanied by the information specified 
in subsection 5.3 of this regulation. 

  5.2.2  An employer must select its employer/employee contribution split, if it differs from the Act’s 
default of 50/50. Employers are free to contribute more than 50% of the total contribution, but not less 
than 50%. If an employer decides to contribute a variation of 50/50, the employer must properly notice 
the employer’s variation to all affected employees and file the change with the Division through its 
online portal system. 

   5.2.2.1   Any change in an employee/employer contribution split, either increase or 
decrease, shall be noticed by December 15th of the year prior to the January 1 effective date the 
following year.  

   5.2.2.2   Employers may have different employee/employer contribution splits for different 
classes of employees, for example only management vs. hourly workers if: 

    5.2.2.2.1  the split applies equally to all that employee classes’ lines of coverage; and 
    5.2.2.2.2  the employee classes are defined without reference to protected classes. 
   5.2.2.3   Any increase or decrease in the employee/employer contribution split must be 

properly noticed to all employees with an employer.  
   5.2.2.4   All rules regarding employee/employer contribution splits shall also apply to 

voluntary plans where an employer opts into PFML coverage. 
 5.3.   Manner of Contribution: Funds and information must be submitted to the Division in electronic 

form; cash and checks will not be accepted.  The Division may elect to allow employers to submit their 
contributions by credit card, with an additional fee set by the Division for the convenience.  In addition 
to monies, all employers shall be required to provide the following information, itemized by employee: 

  5.3.1  Employer name and EIN or Individual Tax Identification Number (for Sole Proprietorships); 
  5.3.2  Employee name & unique identifier (Social Security Number, Individual Tax Identification 

Number, Permanent Resident Card, or Visa Foil number); 
  5.3.3  Weekly hours (broken into Delaware vs. non-Delaware hours, if appropriate); 
  5.3.4  Weekly wages (broken into Delaware vs. non-Delaware wages, if appropriate). 
  Note: The Act requires that contributions and benefits be calculated according to the employee’s 

FICA wages. The Division will perform these calculations on the data provided quarterly by the 
employer, which is recorded and tracked by the Division. 

  Note:  For full-time salaried employees for whom the employer does not track their hours, the 
Division will accept 37.5 hours (or 40 hours, if appropriate), in place of their actual weekly hours. 

  Note: If the Employer’s system (or their payroll servicing company’s system) does not have this 
information available at a weekly level, but rather only on the basis of their payroll period, then the 
Division will accept the above information based on an estimated weekly basis.  For instance, for firms 
that send out their paychecks once every other week, the Division will accept the payroll period 
information divided by two (so that both weeks have the same numbers for all four datapoints).  For 
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monthly paychecks, the Division will accept estimated weekly information by dividing the monthly 
wages and hours by the number of days in the pay period, then multiplying it by seven to arrive at an 
estimated weekly number for hours and wages (or by some other formula, as appropriate). 

 5.4   The contribution rates for medical leave benefits for the years 2025, 2026, and 2027 and each 
calendar year thereafter shall be tracked separately by the Division.  

 5.5    Current rates are in effect for 12-months and will automatically renew at the same rates as 
stated in the Act.  Beginning in 2027, if there is a new rate, the new rate will be changed by modification 
to these regulations.  Employers will be provided at least 90 days’ notice of any change in the payroll 
contributions rate(s) for this program. 

 5.6   Per Section 3705(a), employers can only withhold contributions from their employees’ 
paychecks at the time that the contribution was assessed.  This means that if the employer makes an 
error which would otherwise call for additional “back contributions” to be collected from the employee, 
once the paycheck that would have been reduced by the error has been issued, the employer cannot 
require the employee to pay their “share” of the employer’s error.  The employer has only one “bite at 
the apple” when it comes to making a payroll deduction for the employee’s share of the contribution. 

 5.7   For purposes of Section 3705(h), the Division determines that an unpaid contribution as of the 
date it is due and payable required by the Division, shall accrue interest at a rate of 1.5% per month 
regardless of the total amount owed, from and after the due date until payment plus the accrued interest 
is received by the Fund.  The employer is responsible for paying both any unpaid contribution amounts 
and any interest accrued to the Division as the employer is responsible for collecting the employee’s 
contribution share, if any, from the employee. 

 5.8   Unless otherwise provided by the Act, the Division has the discretion to require or not require 
an approved private plan to remit contributions for medical leave benefits as required under Section 
3705(i)(1). 

 5.9   Unless otherwise provided by the Act, the Division has the discretion to require or not require 
an approved private plan to remit contributions for family caregiving leave benefits as required under 
Section 3705(i)(2). 

 5.10  Unless otherwise provided by the Act, the Division has the discretion to require or not require 
an approved private plan to remit contributions for parental leave benefits as required under Section 
3705(i)(3). 

 5.11  Opting to file a Waiver.  If both the employer and the employee agree that the employee was 
not hired with the mutually agreed upon expectation that the employee is intended to work on either a 
permanent basis and/or for at least 25 hours per week or both, such that they do not reasonably expect 
to be covered by this plan, then they can apply to waive coverage.  To do so, they both must sign the 
waiver of coverage form provided by the Division and return it to the Division via the Division’s online 
electronic system.  The waiver will be accepted by the Division unless the Division has a substantial 
and verifiable reason compelling them to not accept the waiver, such as reasonable proof that the 
employee is not temporary or will be expected to work over 25 hours per week.  Any waivers that were 
signed by the employee under any type of duress, intimidation, coercion, or the like, whether explicit or 
implied, will be considered null and void.  If evidence is obtained to indicate that a waiver was signed 
under any condition indicating that it was not voluntarily chosen by the employee, the case may be 
referred to the Delaware Department of Justice for consideration. 

 5.12  For purposes of Section 3705(k)(1), an employer’s notice to an employee that their work 
schedule or length of employment, on a permanent or temporary basis, does not meet the requirements 
for eligibility for PFML benefits, must be provided in writing within the most recent quarter of said 
situation occurring.  The employer must then file either a waiver form or a reclassification form, as the 
situation dictates, with the Division through its online portal. In its discretion, the Division may waive 
coverages and the employee’s portion of the payroll contribution for prior quarters, if the employer’s 
failure to submit the waiver on a timely basis was due to clerical error.  Waivers will be effective in the 
quarter they are received. The employer’s contribution shall not be waived for prior quarters. 

 5.13  Waiver. Should a waiver not be submitted to the Division, be unsigned, contain a clerical error 
or otherwise, the Division may accept a sworn statement from the employer or employee, as 
appropriate, as explanation and support for a missed deadline, missed payment, or other clerical error. 

 5.14  Revocation of improper Waivers.  Coverage under this chapter is not optional.  Waivers 
cannot be used to “decline coverage” for employees who would otherwise be eligible for coverage and 
who reasonably expect they should be covered due to either the term of their employment or the 
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number of hours that they work.  Employers are required to provide accurate quarterly information on 
all employees, including those employees who are on waivers.  If those records show that the employee 
has worked for more than 12-months for their employer and that they have satisfied the 1,250 hours of 
service requirement during the preceding 12-months, the waiver will be revoked by the Division, which 
means that the employer will be responsible for the required payroll contribution and the employee will 
become eligible for benefits beginning at the moment of the revocation of their waiver.  

 5.15  Fines for improper Waivers.  If the Division determines that the employer or the employee or 
both signed the waiver in a willfully false manner or if the employee worked substantially more than the 
minimum 1,250 hours in the previous 12-months (for example only, 25% more than the minimum 
number of hours), the employer may  be fined up to $1,000 for each instance and the employee may  
be required to pay an amount equal to what they ought to have paid in payroll deductions.  If the 
employee was forced to sign their waiver by the employer or any other individual or entity, the employee 
will not be subject to any fines or penalties under this rule. 

 5.16  Revocation of Waiver. After an employer submits to the Division a form revoking a waiver as 
required by Section 3705(k), deductions from wages will begin.  Upon submitting such a revocation of 
waiver status form, the employee will thereafter be subject to the payroll contribution. 

 5.17  Form of Waiver. The Division has adopted a form for each a waiver and a revocation of waiver, 
as required under Sections 3705(k)(1) and 3705(k)(2), which shall be available on the Division’s website 
and the online portal.  

 5.18  Reclassification and Declassification Forms.  As authorized under Section 3701(6)a., for 
the purposes of this chapter, employers may reclassify an employee who primarily reports for work at 
a worksite in another state as working primarily in Delaware through the duration of that individual’s 
tenure at the out-of-state worksite.  The purpose of this provision is to either: (1) continue to provide 
coverage for those Delaware-based employees who are temporarily assigned to an out-of-state 
location; or (2) to make eligible for coverage those employees who are telecommuting or who work on 
a continuing basis out-of-state when they would normally be located in the State of Delaware.   Such a 
reclassification shall be memorialized through a reclassification form signed by both the employee and 
employer stating that, while the employee is not physically located in the State of Delaware, they both 
voluntarily agree to designate them as a Delaware-based employee for the purposes of paying payroll 
contributions into the PFML insurance program and to be eligible to apply for paid leave under the 
terms of this program. 

   Once an employee is reclassified in this manner, they will remain so until both the employee 
and employer voluntarily sign a form to declassify the employee, such that they will no longer be subject 
to the provisions of the PFML insurance program. 

   Any reclassification or declassification forms that were signed by the employee under any type 
of duress, intimidation, coercion, or the like, whether explicit or implied, will be considered null and void.  
If evidence is obtained to indicate that a reclassification or declassification form was signed under any 
condition indicating that it was not freely chosen by the employee, the case may be referred to the 
Delaware Department of Justice for their consideration. 

   While an employee is covered under a reclassification form, they will be included in the 
employer’s count towards the various thresholds for coverage (either more than 10 or more than 25 
employees).    Once an employee and their employer have signed a declassification form, they will no 
longer be counted towards any of the employer’s threshold numbers. 

 
6.0   Reduced leave schedule and intermittent leave. 
  For purposes of Section 3706(a), family and medical leave benefits for intermittent or reduced leave 

schedules must first be determined by employer and if approved per the terms, then prorated by 
employer.  The requirements to approve an application for benefits under a reduced leave schedule 
are the same as exist for leave periods of longer durations and may only be take when medically 
necessary.  For purposes of this subsection only, employers are permitted to request recertification 
once every 90 days, without the need to establish doubt regarding the seriousness of the covered 
individual’s health condition. 

 6.1   Minimum duration of a leave on reduced schedule.  If employee requests leave on a 
reduced schedule, the shortest leave that can be approved will be one full workday.  Reduced leave 
will not be allowed in increments less than a full day under the PFML program.  
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 Note: Leave under the FMLA Regulations, 29 CFR 825.205, 29 CFR 825.205, may be taken in periods 
of whole weeks, single days, hours, and, in some cases, even less than an hour. The employer must 
allow employees to use FMLA leave in the smallest increment of time the employer allows for the use 
of other forms of leave, as long as it is no more than one hour. Nothing in the PFML Act changes the 
protections of the FMLA. 

 6.2   Division’s Responsibilities.  The Division shall provide employers and employees with online 
tools, exportable reports, and forms to submit applications for leave, whether full-time, reduced or 
intermittent, and to track the amount of leave taken and still available to be taken under the rules of the 
PFML insurance program.   The Division shall provide all eligible employees or their designated 
assistants and employers with any necessary assistance completing all the Division’s online forms. 

 
7.0   Leave and employment protection. 
 7.1   For removal of any doubt and for purposes of Section 3707(b), a covered individual shall 

continue to be provided with and receive their health care benefits that they would have had if they had 
not taken leave. However, to continue to receive their health care benefits during their period of 
approved leave, the employee must continue to pay their share of the health care insurance premium  
to their employer.  Failure by the employee to pay their share of the medical premium may result in the 
loss of coverage under their group healthcare plan. 

 Note: The Division will not withhold these amounts from the claimant’s benefit payments.  The 
employee is entirely responsible for paying their share of their medical premium as applicable. 

 7.2   At no time will the Division be responsible for sending an employee’s share of their medical 
premium to an employer for employer’s payment to the insurer.  

 7.3   For purposes of Section 3707(g), “willful violation” means whether the employer knows or 
shows reckless disregard for whether their conduct violates the PFML. If an employer acts in good faith 
and with due diligence, those factors weigh against a finding of willfulness. 

 
8.0  Retaliatory personnel actions prohibited. 
 
  [Section 8.0 purposely left blank] 
 
9.0  Coordination of benefits. 
 9.1   For purposes of Section 3709, the phrase “or otherwise coordinated” means claims which can 

be justifiably made under this PFML insurance program and other income-replacement plans for which 
the employee may qualify, including Workers’ Compensation.  This section does not apply to employer 
provided paid time off plans that have been “grandfathered” as set forth below. 

 9.2   Employer requirements for coordination of benefit notice. For purposes of Section 
3709(a)(2), if an employer requires that payments made under the Act be made concurrently or 
otherwise coordinated with payments made or leave allowed under terms of disability or family care 
leave under a collective bargaining agreement or employer policy, an employer shall give employees 
written notice of employer’s requirements which shall include, at a minimum, the following: 

  (1)   whether “paid time off” includes accrued vacation and sick leave;  
  (2)   whether the use of unused accrued paid time off, as well as how much of the unused 

accrued paid time off is required to be used before accessing PFML benefits; 
  (3)   whether the use of accrued paid time off counts towards the total length of leave provided; 
 The employee cannot be required to exhaust all of their accrued paid time off.  This notice shall also 

include any additional requirements as per the Division’s discretion. 
 9.3   Claims paid under this chapter that are eligible to be coordinated with other income-

replacement or paid time off plans shall be paid out on the following schedule, with the employee being 
required to submit information about any possible coordinating claim: 

  9.3.1  Mandatory benefits under State or Federal Law. When coordinating monetary benefits 
with plans that are required under federal or state law (such as workers’ compensation) PFML 
insurance claims will be the primary payer.  The Division will pay the full benefit for which the covered 
individual is eligible  as per the terms of this chapter.  The mandatory benefit program that pays out 
their claim second (or third, etc.) shall be entrusted to limit the combined benefit payments so that the 
total combined payments do not exceed the employee’s average weekly earnings prior to the qualifying 
event. 

https://www.ecfr.gov/current/title-29/subtitle-B/chapter-V/subchapter-C/part-825/subpart-B/section-825.205
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  9.3.2  Voluntary insurance plan or employer-paid programs.  When a qualifying event that 
might trigger a PFML insurance claim arising from this chapter, might also be a qualifying event 
according to the provisions of a voluntary insurance plan or other type of employer-provided paid time 
off (vacation days, sick days, floating holidays, personal days, and the like; but excluding any “donated” 
leave programs in which additional leave is not automatically granted to employees) or income-
replacement program (such as, short term disability insurance or the personal injury protection 
provisions of an automobile insurance policy) in which the employee is enrolled, this PFML program 
will be paid second.  This provision also applies to PFML leave that is taken on a reduced or intermittent 
schedule.  Employees  may be required by their employer to use their employer-paid paid time off, but 
if they are required by their employer to use their employer-paid paid time off before taking PFML 
benefits, the employer can only require their employee to use up to 75% (rounded to the next whole 
number of days) of their remaining applicable employer-provided paid time off for that benefit period 
before they can access benefits under this chapter.  

   For example only:  Imagine a situation where an employer has chosen to require that 
employees must use their employer-paid time off prior to claiming benefits under this program and their 
employee applies for leave under this plan: (1) where their employee is eligible for seven sick days, 
three floating-holidays, and 10 days of paid vacation (for a total of 20 paid days off) in a given calendar 
year, and (2) they have already used six of those days (meaning that they still have 14 days off 
remaining) when they experience a qualifying event under this PFML insurance program.  In this 
situation, the employee would have to take 11 of their remaining 14 days (14 x .75 = 10.5 days rounded 
up to 11) before being able to access PFML benefits.   Which means that after they return to work from 
leave, they will still have three remaining paid days off. 

 9.4   For purposes of Section 3709(a)(4), the term “wages” provided here has the same meaning as 
defined in the Act, which follows the regulations defining the Federal Insurance Contributions Act, 26 
USC Chapter 21, (“FICA”) wages.  

 
10.  Notice. 
 10.1  Nothing in this Rule shall create a cause of action for any person or entity, other than the 

Delaware Insurance Commissioner, the Department, or Division, against an employer based upon a 
failure to serve such notice, or defective service of such notice. Nothing in this section shall establish a 
defense for any party to any cause of action based upon a failure by the employer to serve such notice, 
or by the defective service of such notice.  However, employees ought to notify the Division if they 
believe their rights under this program are being violated and the Division will investigate the situation 
and take all appropriate actions, if necessary. 

 10.2  For purposes of Section 3710(c), the phrase “a conspicuous place accessible to employees” 
includes, but is not limited to, the following: [the remainder of this subsection purposely left blank] 

 10.3  In addition to the requirements set forth in Section 3710 of the Act, the Division adopts 
requirements concerning the means by which employers shall provide notice of the Act: [the remainder 
of this subsection purposely left blank] 

 
11.0 Employee Claims, employer adjudication, and Divisional review.  
 11.1  Employee claims process. If an employee wishes to make a claim, they must use the claims 

application form provided on the Division’s online portal. The claim form will include the following 
information:  employee name, address, SSN or other identifying number; date of birth; email; telephone 
number; employer name; work location; job title and department; employee number (if any); type of 
leave requested; whether the employee has more than one employer, whether employee eligible for 
any other type of benefits (i.e. workers compensation, short term disability), plus any additional 
information as set forth in the claims application that the Division shall create.   The employee must 
complete and submit the form on the online system. The   Division will not accept physical copies and/or 
scans of physical copies that have been completed by hand, manual typewriters, or similar devices. 
The online portal will distribute the claims application form to the employee, employer, and Division. 

  11.1.1   Designated employee assistant in case of employee incapacitation or inability to 
manage claim.  If an employee is unable to complete the necessary paperwork (for example, due to 
the serious illness that is the qualifying event under the medical leave provisions described in Section 
3702(a)(3) of the Act) or inability to access or operate the online system, then either (1) a family member 
or (2) another individual who does not directly benefit  from the decisions they make or actions they 
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take  in this role, may, through a signed, sworn assistant designation form created by the Division, be 
appointed to assist the employee.  While acting as the designated assistant, the individual  is in fiduciary 
relationship with the employee.  If the designated assistant breaches their fiduciary duties, they will be 
subject to any applicable civil or criminal penalties.  The Division, the employee, or their estate shall 
have the authority to pursue any claims arising from the assistant’s actions or decisions, through any 
appropriate legal means.  The employee may revoke this designation of an assistant at any time.  Only 
one assistant can be appointed at any one time, with the individual named in the chronologically 
applicable filing being recognized for that specific time period.  The online portal will distribute the 
assistant designation form and, if applicable, the revocation of assistant status form to both the 
employer and Division.  If requested, the Division shall provide reasonable assistance to all employees 
covered by the PFML insurance program and their designated assistants to properly complete any and 
all online forms relating to this insurance program.  

 11.2   Employer’s responsibilities, adjudication, protections.  Employers, insurance carriers, 
or third-party administrators shall adjudicate the employee’s claims application form to the best of their 
ability, per the “reasonable person” standard.  As required in the Act, the employer shall be expected 
to make a determination as to whether the claims should be paid, the amount of weekly benefit due to 
the employee, and the length of time the benefit should be paid out, according to the terms and 
provisions of the Act and based on the information provided by the employee and certified by the 
appropriate healthcare provider, in a manner and to the extent that a reasonable person would be 
expected to do so.  The employer shall not be required to make any substantive claims-related decision 
based on information not in their possession. However, they must make a good faith effort to assist 
their employees in the gathering of all the required information from either the employee or the 
designated assistant to make an informed and reasonable decision on the eligibility and payment or 
ineligibility of the request. 

  Employers are required to provide reasonable assistance to their employees or their designated 
assistants to properly complete all the online forms created by this Division for this insurance program, 
including (but not limited to) claims forms, claims review forms, and Appeals Board applications.  This 
requirement for employers to assist in the completion of these online forms is subject to the anti-
retaliation provisions of the Act. 

  If the health care provider does not return a completed certification of serious health condition within 
20 days, the system will notify the employer and employee that the certification is still outstanding.  The 
employee has the responsibility of following up with the health care provider.  If, after 30 days from the 
day the claim gorm was submitted, the health care provider has still not returned a completed 
certification via the online portal, the system will mark the claim as “Denied Due to Lack of Certification”.  
Such claims shall automatically be revived if the certification is received after it has been marked 
“Denied Due to Lack of Certification” without requiring the submission of a new claims form. 

  For the PFML public plan, once all of the required information has been uploaded to the Division’s 
online portal by the appropriate parties, the software system will provide an advisory notice to the 
employer regarding the approval or denial of a claim.  The employer then has five business days to 
adjudicate the claim.  The length of the approved leave shall be based primarily on the recommendation 
of the appropriate healthcare provider, as supported by disability industry standards and best practices 
in this area.  After the claims determination is made, the employer will then have three business days 
to communicate their decision via the online portal system to the employee (or their designated 
Assistant) and the Division. 

 11.3  Division’s responsibility to pay approved benefit.  The Act provides that the Division shall 
be required to make the first payment of benefits to a covered individual within 30 days after the 
employer has notified the Division of the approved claim, with subsequent payments being required to 
be made every two weeks thereafter until the approved length of the employee’s leave expires.  New 
requests for (or requested changes to) benefits payments shall be due two days before the day on 
which the Division pays out biweekly claim payments, to allow for claims to be reconciled.    A new 
benefit payment or an adjustment to a previously approved claim will be released by the Division 
between two and 16 days after the approval or adjustment is granted by the employer. 

 11.4  Employee’s right to request a claims review by the Division.  After an employer who is 
covered by the public plan or a self-insured plan issues their decision on a claim for paid family and 
medical leave benefits, the employee or their designated assistant may request, within 60 days of 
issuance of employer’s decision, that the Division review the claim.  
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  This request for the Division to review the claim must be made via a claims review request form 
that shall be created by the Division and made available on the Division’s online portal.  Neither the 
employer nor the Division shall be required to respond to either a handwritten (or manually typed) form 
submitted by any means other than the online portal or to a handwritten (or manually typed) form that 
has been scanned and then submitted through the Division’s online portal system, as neither of those 
methods are acceptable and will not update the Division’s electronic claims database/records system.  
Both the Division and the employer are required to provide, without any prejudice or fear of retaliation, 
reasonable assistance so that the employee or their designated assistant can complete, inter alia, the 
claims review request form.  After the claims review request form has been completed and properly 
transmitted to the Division, the Division shall undertake a review of the employer’s claims adjudication 
decision-making process. 

  For first level appeals under private plans, employees have the right to request reconsideration of 
a denial or other decision by an insurance carrier or third party administrator (“TPA”) directly with that 
entity.  If the insurance carrier or TPA uphold their decision, the employee may pursue their appeal 
remedies with the Division.  

 11.5  Division Claims Review determination. If a claims review request form is filed by the 
employee, the Division shall review the claim and issue a determination, in writing, to the parties within 
10 business days of receipt of the review request, either upholding or reversing the employer’s initial 
determination regarding the claim. 

  If, after submissions from the parties, the Division determines an employer violated one or more 
provisions of Chapter 37, or a covered individual received an overpayment or violated Section 3712 of 
Title 19, 19 Del.C. §3712, the Division shall notify the appropriate party in writing, both by regular mail 
and by electronic means, within five days of its initial determination. The notice shall provide, at a 
minimum: the date of the notice, amounts owed, civil penalties (if any) under Section 3719 if a violation 
is determined, and an opportunity to appeal the Division’s initial determination to the Board. 

 11.6  Family and Medical Leave Insurance Appeal Board. 
 The Board hereby adopts the following regulations to implement Section 3711 of the Act: 
  11.6.1   If a covered individual or employer appeals to the Board within 30 days from the date 

of the Division’s claim review determination, the Board shall provide notice within five days that a date 
has been set for an appeal hearing subject to the Board’s schedule. 

  11.6.2   The Board will have access to all of the Division’s records regarding the matter under 
appeal. Either party may submit additional, relevant information that they wish the Board to consider. 
Any supplemental information shall be provided to the Board and all parties within five days of the 
hearing date. 

  An employee in any Board proceeding may file and serve a motion at any time unless otherwise 
provided. A written motion shall contain a concise statement of the facts and law which support it and 
a specific request for relief. Any case dispositive motion, such as a motion to dismiss, should be filed 
and served as soon as possible prior to the start of the hearing. A written reply to a case dispositive 
motion may be filed. No motion may be filed with the Board without proof that a copy of the motion has 
been served on the non-moving party(ies). 

  The Board may permit oral motions and oral or written responses to be made during a hearing. 
  At least five business days before the hearing, the parties shall exchange their proposed exhibits 

and witness summaries with copies to the Division; all documents shall be submitted electronically, no 
files or documents will be accepted in physical form. 

  A verbatim record of the proceedings before the Board will be made and archived electronically. 
  All testimony before the Board shall be taken under oath or affirmation. Evidence, which is 

irrelevant, immaterial, or unduly repetitive may be excluded.  Delaware’s rules of evidence shall not 
apply for any documents submitted or testimony given. 

 
12.0 Erroneous payments; disqualification for benefits. 
  [Section 12.0 purposely left blank] 
 
13.0 Family and Medical Leave Insurance Program. 
  The Division shall establish and make available on the Division’s online portal system, reasonable 

procedures and forms for filing claims for benefits and other required or requested processes and shall 
specify the supporting documentation necessary to support a claim for benefits, including any 
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documentation required from a health care provider for proof of a serious health condition. In order to 
provide an incentive to healthcare providers to encourage the timely completion and submission of the 
requested supporting documentation, the following schedule of payments shall be used for claims 
submitted through the public plan: 

 
Documentation is completed in full and submitted to the Division via the online portal 
system within 10 calendar days of the Division’s request: $20 per claim 

Documentation is completed in full and submitted to the Division via the online portal 
system within 11-30 business days of the Division’s request: 

$10 per claim 

Healthcare providers may not charge employees or their designated assistants a fee for the completion 
of this form. 
 

14.0 Federal and state income tax. 
 The Division shall withhold state and federal income tax from authorized benefit payments.  The 
withholding shall be made at a single flat percentage, that will be applied to all benefits paid out during a 
calendar year.  In December of each year and beginning in 2025, the withholding percent for the following 
year for federal income taxes shall be established based on the average federal effective income tax rate 
for the prior year, as calculated in accordance with the data series entitled “Average Federal Tax Rates, by 
Tax Source, Individual Income Taxes” published by the Congressional Budget Office’s annual report 
entitled “The Distribution of Household Income,” which was published in November 2022, for information 
gathered in 2019.  State income taxes shall be withheld at a flat rate of 3.0% for all claimants. 
 By the end of January, the Division shall send each claimant an accounting of the benefits amounts 
paid out and the federal and state taxes withheld during the previous calendar year.  The accounting shall 
be presented and follow the rules of IRS form 1099G and shall be sent both by regular mail to the last 
known address of the claimant and in electronic form, with a record also sent to the federal IRS and the 
Delaware Division of Revenue by the format and means that those agencies require. 
 
15.0 Family and Medical Leave Insurance Account Fund; establishment and investment. 
 For purposes of this Section 3715 and these regulations, the Division may use expenditures from the 
Fund to pay for the costs associated with administering the provisions of Chapter 37, Title 19, 19 Del.C. 
Ch. 37. “Administrative costs” include but are not limited to: [remainder purposely left blank] 
 The deposits into and withdrawals out of the Family and Medical Leave Insurance Account Fund 
(“Fund”) shall be tracked, accounted for, and verified on a calendar day basis.  
 The Office of the State Treasurer shall manage and invest the monies in the Fund per their standard 
policies.  The Division shall follow Government Accounting Standards Board (“GASB”) rules in recording 
the transactions of the Division’s account. 
 
16.0 Private plans. 
 16.1  An employer that elects to provide benefits through a private plan issued and administered by 
an admitted insurance carrier must ensure that the private plan being purchased has been filed with and 
approved by the Delaware Department of Insurance (the “DOI”).   The DOI has agreed to administer the 
requirements under Section 3716(a)(1) to certify that these insurance plans  have either met or exceeded 
the requirements for one or more   of the lines of coverage (including requiring that family  caregiving 
insurance plans also provide qualified exigency leave) as provided under the Act. The Division will provide 
additional approvals that employers who “opt-out” (in whole or in part, as a hybrid plan) will need to meet in 
order to satisfy their obligations under Chapter 37 through a private plan, as set forth in the Act.    
  16.1.1  Insured private plans: Per Section 3716(1), an employer must notify the Division through 
its online portal of employer’s decision to opt-out of the state’s public plan.  Employers must indicate that 
they intend to purchase a DOI-certified PFML insurance plan, which may include coverage through a 
captive insurance plan approved by the Delaware DOI, for one or all of the required lines of coverage. As 
part of the process to provide notice to the Division of their decision to opt-out of the public plan, employers 
must submit proof via the online portal of the Declaration of Insurance from their DOI-approved insurance 
plan as well as a copy of the policy insurance contract. 
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 For employers seeking approval for 2025, the opt-out form(s) will be available on the Division’s online 
portal from September 1, 2024 through December 1, 2024, at which point the opt-out window will close.    
Failure to obtain such coverage or to provide a copy of the required documents via the online portal or both 
will mean that employer cannot opt-out and must, instead, enroll in the public plan and remain in said plan 
until an approved voluntary or self-insured plan, if any, is in place. 
 For all subsequent years, employers may seek to opt-out of the public plan or renew their approved 
plan from October 1 through December 31, to be effective January 1 of the following calendar year, subject 
to the approval of DOI and submission of the required documentation noted above via the Division’s online 
portal by December 31. Failure to do so will, by default, deny approval of the plan and trigger enrollment in 
the public plan, which shall remain in effect until an approved voluntary or self-insured plan, if any, is in 
place. 
 16.2  An employer shall impose no additional conditions or restrictions on the use of covered leave 
beyond those explicitly authorized by Chapter 37, 19 Del.C. Ch. 37,  or regulations issued under that same 
chapter.  
  16.2.1  Required Data.  Each quarter, employers will be required to send the Division updated 
weekly enrollment, wages, and hours information for each employee covered under their plans.  This 
information must be provided to the Division through the Division’s online portal according to the technical 
specifications required at the time of submission. 
 16.3  The requirements for the private plan and internal administrative review process when a final 
determination is issued are subject to the appeal process consistent with Section 3711 of Title 19, 19 Del.C. 
§3711.  
 16.4  Self-Insured plans: per Section 3716(a)(2)a., an employer  must notify the Division through 
its online portal of employer’s decision to opt-out of the state’s public plan by providing a private plan through 
a form of self-insurance.   

 Self-Insured groups must have at least 100 covered employees in the plan at all times.  Applicant 
groups with fewer than 100 eligible employees will have their applications declined. In addition, any 
employer seeking to self-insure must provide a surety bond per the requirements set forth in the Act 
and these regulations. 
 For 2025 only, the opt-out form(s) will be available on the Division’s online portal from September 
1, 2024 through December 1, 2024, at which point the opt-out window will close.  By January 1, 2025, 
the employer must submit via the Division’s online portal, the required surety bond.  For all subsequent 
years, employers may seek approval to opt-out of the public plan or seek renewal of their self-insured 
plan during the period of October 1 to December 1, to be effective January 1 of the following calendar 
year. The employer must also submit the required bond by December 1 if not already on file with the 
Division.  
 If any self-insured employer falls below 100 employees at the time of their annual renewal, they will 
be decertified, will be required to enroll in the public plan immediately and remain in said plan until an 
approved voluntary plan, if any, is in place.  In addition, the employer must pay to the Fund, within 30 
days from the date of decertification, an amount equal to the contributions that would have been due 
for the previous 12-months had the employer been a participant in the public plan.   
 The Division may waive this requirement of a minimum of 100 employees if the employer is able to 
demonstrate that it has the administrative capacity to adequately manage a self-insured plan. Each 
quarter, all self-insured plans must send the Division updated weekly enrollment, wages, and hour 
information for all the employees covered under their plans.  This information should be provided to the 
Division through the Division’s online portal according to the technical specifications required at the 
time of the submission. 
 16.4.1  Surety Bonds:  Employers that intend to provide the mandated coverage through a self-
insured plan for one or more of the required lines of coverage must also provide the Division a  surety 
bond as required under the Act.  The surety bond shall be issued by a surety company authorized to 
do business in Delaware, in an amount equal to one year of total contributions that would have been 
required to be paid by the employer had they participated in the public plan.  This bond shall be in the 
“continuous until canceled” bond form.   The contribution amount shall be based on the actual wages, 
adjusted for inflation by the “Consumer Price Index for All Urban Consumers, Philadelphia-Camden-
Wilmington Metropolitan Area” that is published by the Bureau of Labor Statistics of the United States 
Department of Labor, earned by the employees in the 12-month period ending on October 31st prior to 
the December 31st due date of the plan approval.  By way of example, for a self-insured plan renewing 
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in 2028, the employer would calculate the actual wages earned by the employees (with no employee 
excluded from the calculation, as none have signed a Waiver) that were earned between November 1, 
2026 to October 31, 2027, adjusting it for inflation, then applying any applicable FICA limits to the 
employee’s wages, and then applying the contribution rate.    Any change to the amount of the surety 
bond based on that calculation must be provided to the Division by December 1, 2027.  Failure to 
provide the initial surety bond and documents supporting the initial bond calculation and any 
subsequent calculations supported by a signed statement by either a qualified actuary (having met the 
American Academy of Actuaries’ qualification standards) or licensed Certified Public Accountant 
(“CPA”) will result in the employer self-insured plan being terminating  effective December 31 and 
entering the public plan as of (in this example) January 1, 2028. 
 The State of Delaware shall be named as the obligee of the surety bond and the employer shall be 
named the principal. The State of Delaware is the only entity that has standing to pursue a claim against 
the bond if the employer fails to meet its obligations under these provisions. 
 The bond shall include a statement that the bonding company must give 90 days’ notice of its intent 
to terminate liability to the employer/principal and the Division, except that if a bonding company is 
terminating liability because it is issuing a replacement bond, it may do so without providing prior notice.  
In the event of a replacement bond, the surety company and the employer must notify the Division no 
later than 10 days after its effective date. 
 The employer must maintain surety bond coverage for the plan approval period granted by the 
Division.  The Division will review the bond annually, in connection with the employer’s annual opt-out 
renewal, to ensure that the amount of the bond corresponds with the wage requirements described in 
these regulations.  Employers must apply to renew their approval no later than December 1st of each 
year.   At that time, the employer must provide the Division with any documentation necessary to review 
the bond amount. If the Division determines the bond amount must increase, the employer must do so 
to renew its self-insured plan approval. If the Division determines that the bond amount exceeds the 
actual wage calculation set forth above, then the employer may reduce the bond amount to correspond 
to said wages. 
 In addition to the bond review documents, the employer will provide the Division with any changes 
to the plan’s Schedule of Benefits and report the current number of eligible employees covered under 
employer’s self-insured plan.  If the plan no longer “meets or exceeds” the provisions of the Act or if 
there are less than 100 eligible employees covered under the plan, the self-insured plan will not be 
allowed to renew for the next calendar year. Upon decertification of a self-insured plan, an employer 
must pay to the Fund, within 30 days from the date of decertification, an amount equal to the 
contributions that would have been due for the previous year had the employer been a participant in 
the public plan.  The employer is then required to join the public plan beginning January 1st and remain 
in said plan until an approved voluntary plan, if any, is in place. 
 The Division may execute on and collect the bond amount if the employer’s self-insured plan 
approval is terminated, decertified or withdrawn, voluntarily or involuntarily.  Upon execution, the 
amount to be collected by the Division will be the entire bond amount, less any funds received from the 
employer within the 30 day period after the effective date of the termination of the self-insured plan 
approval.  Funds so received by the Division from the employer or surety or both will be deposited into 
the Fund and, if applicable, will be credited toward the employer’s contribution obligation per this 
section. 
 16.4.2   Self-Insured Plan Design:  For any line of coverage that the employer provides under 
a self-insured plan, the terms and conditions of the plan must at least meet the requirements provided 
in the Act.  Beginning with the opening of the Division’s online portal system on September 1, 2024, for 
self-insured plans not applying for grandfathering, the employer must provide a copy of the self-insured 
plan’s schedule of benefits, terms, and conditions to the Division for its review and approval.  The last 
day to submit this information and the required surety bond is December 1, 2024 for the initial benefit 
period beginning January 1, 2026.  The Division must either approve or decline the employer’s 
application for self-insurance by December 31, 2024.  If the Division does not approve the employer’s 
application for self-insurance, the employer must instead comply with the requirements of the Act.  For 
all subsequent years, employers seeking to self-insure must submit all of the required information to 
the Division no later than December 1st of the year prior to the start of the plan on the following January 
1st. 
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 The Division will accept a sworn self-certification or attestation listing specific, detailed components 
of the plan design, signed by the employer, as initial proof that the plan design meets or exceeds the 
public plan requirements.   At its discretion, the Division will verify the attestation by comparing the 
submitted plan documents to the requirements of the Act.  If, at any time, the Division finds that the 
employer’s self-insured plan does not meet or exceed the requirements of the Act, the Division shall 
have the power to immediately decertify the employer’s self-insured plan, triggering the payment of 
contributions to the Fund by employer within 30 days from the date of decertification, an amount equal 
to the contributions that would have been due for the previous year had the employer been a participant 
in the public plan.  If the employer fails to make the required payment, the Division shall execute and 
collect on the employer’s surety bond. The employer will also be immediately added to the public plan 
with no lapse in coverage for the employers or employees and will remain on the public plan until an 
approved voluntary plan, if any, is in place. 
 Any proposed substantive changes to any of the provisions of an approved self-insured plan must 
be approved by the Division in writing and must be equal or exceed the requirements of the public plan.  
The Division will review any requested change within 30 days from the receipt of said request via the 
Division’s online portal. Changes to the plan can only go into effect at the beginning of each calendar 
year, unless the Division approves a different effective date. 
 16.4.3   Self-Insured Plan Claims Fund: The Division reserves the right to audit the financials 
of any employer applying to administer a self-insured plan to verify that it has the financial ability to pay 
all expected claims.  Employers with a self-insured private plan must have the financial ability to pay at 
least six maximum dollar claims per 100 employees per year, and each employer with a self-insured 
plan must prefund a claims reserve account in a separate dedicated bank account with at least 1/2 of 
that amount held in reserve to pay future claims. An employer must provide proof of said appropriately 
funded bank account as part of the opt-out process. This requirement does not apply to self-insured 
plans that have been approved under the grandfathering provisions of this Act. 
 For Example: If an employer with 500 employees wishes to self-insure their PFML benefit plan, 
they would have to fund a bank account as a claims reserve, as follows.  A maximum benefit is $10,800 
(which is the cost of a 12-week Parental Leave claim at $900 per week), half of which comes to $5,400.  
The employer would therefore have to fund a claims reserve sufficient to cover 30 claims, which is six 
claims per 100 employees times five (because they have 500 employees).  Meaning the employer 
would have to maintain a claims reserve with $162,000 ($5,400 x 30 = $162,000). 
 16.4.4  Audits and Claims Reviews of self-insured plans: Employees and their designees shall 
be able to avail themselves of the claims review process as set forth in Section 3711(a)(1) of the Act. 
Per Section 3718 of the Act, the Division retains the right to audit any and all claims or enrollment 
decisions made by the employer in any self-insured plan.  The employer must make available to the 
Division any requested documentation, file, or system regarding any issue in connection with an audit 
of the self-insured plan within 24 hours of the Division’s written request. 
 Self-insured plans that are found, either through the claims review or auditing process, to have an 
excessive number of mis-adjudicated claims, either due to error or arising from a purposeful attempt to 
deny claims for, among other things, punitive, discriminatory, or financial reasons will be referred by 
the Division to the Delaware Attorney General for, at the Department of Justice’s discretion, civil or 
criminal prosecution or both. 
16.5  Grandfathering plans:  Per Section 3716(e) of the Act, private paid time off benefit plans that 
employers had in place before May 10, 2022, the enactment date of the Act, and that are deemed by 
DOI or the Division to be comparable to the state’s public plan, will be allowed to continue until January 
1, 2030, five years from the start of contributions being collected under PFML.  Employer paid time off  
benefit plans will qualify regardless of their risk transference provisions including, but not limited to, any 
of the following arrangements: (1) private insurance contracts through an admitted carrier including 
captives; (2) self-insured plans regardless of whether they are backed by a surety bond; or (3) 
“employee handbook plans” which continue paying an employee’s wages in the same manner as it had 
been paying prior to the leave, while the employee is on a period of leave, that is defined by the 
contractual relationship between employer and the employee, usually as described in an employee 
handbook. 
 16.5.1  Grandfathering Application: In order to qualify for the five year grandfathering period for 
existing plans, employers must apply through the Division’s online portal by the January 1, 2024 
deadline described in Section 3716. The online portal will open for grandfathering requests on October 
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1, 2023.    If an employer does not apply by January 1, 2024 through the portal, grandfathering an 
existing plan shall no longer be an option.   If the employer’s application is declined, the employer will 
be subjected to the normal requirements of the Act.    If the employer’s application is approved, the 
employer and their employees will not be subject to the normal provisions of the Act until January 1, 
2030.  
 16.5.2  Definition of a comparable plan: For an employer’s paid time off benefit plan to be 
considered to be in existence as of May 10, 2022, the employer must submit a sworn affidavit via the 
Division’s online portal that the plan had been available to all of the employer’s employees.  The 
employer’s paid time off benefit plan may qualify even if does not provide all four lines of coverage 
included in the state’s public plan, as long as the plan provides comparable coverage on one or more 
of the lines of coverage.  Only that line(s) of coverage that is comparable will be grandfathered. Each 
application must include a copy of the employer’s paid time off benefit plan for consideration by the 
Division.  To be considered “comparable,” the employees covered under the existing plan must not be 
required to contribute more to their employer’s existing plan than is required under the public plan.  All 
employer paid time off benefit plans that offer benefits that equal or exceed the state’s public plan in 
three specific components of the plan design will qualify under the grandfathering provision of Section 
3716(e)(1) of the Act. An employer’s paid time off benefit plan will be considered “comparable” if the 
plan’s three main plan components (benefit percent, maximum benefit, and benefit duration) are within 
10% of the equivalent state plan components.  For example: 
  16.5.2.1   Benefit percent – the Act provides for 80% of the employee’s wages, 10% less 
than 80% is 72%.  So, if the employer’s paid time off benefit plan pays out at 75% or more of the 
employee’s wages, it will be considered comparable for that component of the plan. 
  16.5.2.2   Maximum benefit – the Act provides for a maximum weekly benefit of $900 
and 10% less than $900 is $810.   For example, if the employer’s paid time off benefit plan provides a 
maximum benefit of at least $810, then that criterion of the plan is considered comparable to the state’s 
public plan. 
  16.5.2.3   Benefit duration – for parental leave, the public plan allows up to 12 weeks of 
leave.  If an employer’s paid time off benefit plan allows 10.8 or more weeks (or up to 54 days) of 
parental leave, then it will be considered comparable.  For all other types of leave, the public plan allows 
for six weeks of leave. If the employer’s paid time off benefit plan allows for all employees to receive 
up to 5.4 weeks, or 27  days, of leave or more, then it will be considered comparable. 
An employer’s paid time off benefit plan must be within 10% of all three of these plan components for 
the employer’s grandfathering application to be accepted by the Division.    If the application is not 
accepted, the employer must enroll in the state’s public plan and remain in said plan until an approved 
voluntary or self-insured plan, if any, is in place. 
In addition, for an employer’s existing paternal leave plan to be comparable to the public plan for the 
paternal leave line of coverage, an employer’s paid time off benefit plan must: 

● provide coverage for birth, adoption, and fostering of a child; and 
● offer these benefits regardless of the parent’s sex or gender or marital status. 

For example, if the employers’ plan is just a “maternity benefit”, it will not qualify for grandfathering. 
For the five year period during which the plan is grandfathered, until December 31, 2029, the employer 
shall not alter any of the terms or conditions of the employer’s paid time off benefit plan as it existed as 
of May 10 , 2022, unless such a change is approved in writing by the Division or unless the change is 
to the benefit of employees (an enrichment of the plan). 
 16.5.3  Short Term Disability Plans:  Employers with short term disability (“STD”) plans that meet 

the 10% test are eligible to be grandfathered.  Once a plan is approved, all of the provisions of 
that plan continue as prior to May 10, 2022, including any applicable elimination period.   Due 
to the number of such plans in force in the State of Delaware prior to the enactment of the Act 
and the number of which may be successfully grandfathered by employers, there is a significant 
potential for them to adversely impact the solvency of the Fund.  The Division will undertake 
an analysis of the impact of STD plan grandfathering on the future solvency of the Fund based 
upon the actual experience of the medical leave line of coverage in each of the initial years of 
the program.  If the grandfathered STD plans are determined to be a threat to the solvency of 
the Fund, their grandfathered status will be terminated earlier than normally provided by the 
Act. 
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16.6  Notice and Appeal Process:  If the Division terminates, decertifies or withdraws approval of 
an employer’s private plan, the Division will issue a notice of termination of private benefit plan approval 
to the employer, with an effective date 15 days after the date of the notice.  Prior to the effective date, 
the employer may file appeal this decision, on an appeal form found on the Division’s online portal to 
Board. The decision of the Board is final unless appealed to the Superior Court within thirty 30 days.  
The employer is required to provide notice as set forth in Section 3710 of the Act to all employees 
affected by any changes in the plan.  
 

17.0  Small business opt-in. 
 17.1  Voluntary.  For all small business, the ability to opt-in to provide parental leave benefits, 

medical leave benefits, or family caregiving leave benefits, any or all of them, is voluntary.   
However, once an employer opts-in, compliance with the terms of the program is mandatory 
and applies to all eligible employees. 

 17.2  Notice to the Division. For all opt-ins and opt-outs of any of the benefits, a small business 
must provide notice to the Division and its employees on the appropriate forms to be created 
by the Division and available on the Division’s online portal system. All forms and processes 
shall take place in or by electronic means as established by the Division.  Notwithstanding any 
provision to the contrary, employers who opt-in or opt-out of the State’s public plan will do so 
on an effective date at the beginning of each calendar year.  Per Section 3717(a), if the 
employer decides to opt-in to the public plan, they must do so for at least three years.  If the 
employer then decides to leave the State’s public plan, they must provide their employees with 
at least 12 months advanced notice before exiting the plan, which exit shall take effect not 
sooner than the end of the initial three year period. 

 
18.0  Powers of the Division. 
 18.1  Forms.  The Division shall create forms, including a form for a complaint, that may be filed with 

the Division for a claim of non-compliance with Chapter 37. The forms will be on the Division’s 
website.  All forms shall be produced and be made available on the Division’s online portal and 
website in both English and Spanish.  The website itself shall be available in both languages, 
as well.  If a third (or fourth, etc.) language achieves a level of common usage such that it is 
primarily spoken by 5.0% of the state’s population (as established by the U.S. Census Bureau), 
those languages shall also be used in all forms and communications, in addition to English and 
Spanish.  All material released by the Division shall be formatted so that it can machine read 
for purposes of improved accessibility for people with disabilities. 

 18.2  Audit. In addition to those powers stated in Section 3718, the Division may audit employers 
for compliance with Chapter 37, as the Division determines.   The Division reserves the right 
to examine any adjudicated claims application, whether they have been approved or denied, 
on a random basis.  Admitted private insurers with certified PFML coverage plans shall provide 
the Division access to their records systems, along with the training and assistance necessary 
to understand the materials therein, such that the Division may audit claims adjudicated by 
those carriers.  The records and systems of self-insured private plans shall likewise be made 
available to and intelligible by the Division for auditing purposes. 

 18.3  Division audit and investigative authority. The Division may enter and inspect an employer’s 
premises or place of business or employment.  In so far as possible, the Division will attempt 
to arrange a mutually acceptable time for such inspections, providing at least eight business 
hours’ notice to employer. 

  18.3.1   All employers shall keep and preserve any or all books, registers, payrolls, and other 
records, including those required by Chapter 37, for at least three calendar years.  Items 
preserved or archived in electronic form (rather than in physical form) for three years shall be 
considered to satisfy this requirement. 

  18.3.2   The Division may deem it necessary or appropriate to prescribe or approve forms, 
which may be used by an employer for statements, sworn statements, or other information the 
Division determines. 

 18.4  Division initial determination.  
   If, after submissions from the parties, the Division initially determines an employer violated one 

or more provisions of Chapter 37, or a covered individual received overpayment or violated 
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Section 3712 of Title 19, the Division shall notify the appropriate party in writing within five days 
of its initial determination. The notice shall provide, at a minimum: the date of the notice, 
amounts owed, civil penalties under Section 3719 if a violation is determined, and an 
opportunity to appeal the Division’s initial determination to the Board.  

 18.5  Appeal to the Board. A covered individual or employer must file an appeal, if any, to the Board 
within 15 days from the date of the Division’s claim review determination.  Within five days of 
receipt of said appeal, the Board shall provide the parties with a hearing date.  

 18.6  Notwithstanding any other provision in the Act or these Rules, the Department of Insurance 
shall have primary jurisdiction in certain issues and the Division shall have authority to pursue 
any issues in its jurisdiction that the Department of Insurance declines to pursue. 

 
   19.0  Penalties. 
 19.1  Penalty.  If the Division deems an employer in violation of Chapter 37 and subject to a civil 

penalty, such penalty shall not be less than $1,000 nor more than $5,000 for each violation. 
The Division has determined that “each violation” means each alleged action against each 
employee.  For example, only, a failure to pay the contributions for an employee who would 
have been eligible for five years is a total of 20 violations, specifically four missing quarterly 
reporting periods per year, over a five year period. 

 19.2 Civil penalty claim. [subsection 19.2 purposely left blank] 
 19.3 Anti-Discrimination.  All provisions of this chapter are subject to the state’s anti-discrimination 

laws and regulations.  While an employer may be granted discretion to make decisions in 
regard to certain aspects of employee eligibility, claims adjudication, or any other aspect of the 
PFML insurance program, this grant of authority does not allow them to violate any provision 
of the state’s anti-discrimination laws or regulations. 

 
20.0  Regulations. 
  In accordance with Section 3720 of the Act, the Regulations adopted herein take effect 10 days 

after their final publication.  
 
21.0  Reports. 
  [Subsection 21.0 purposely left blank] 
 
22.0 Public education. 
  When making outreach information available, the Division may determine those languages, other 

than English and Spanish, that are spoken by more than 5.0% of the state’s population at the 
time. Under the terms of Section 3722(b), the Division may use a portion of the monies 
collected in the Fund to pay for a public education plan.  The Division may also use other funds, 
once properly authorized by the Secretary of Labor or other appropriate officials, from the State 
of Delaware or other sources to pay for a public education program. 

 
23.0 Sharing technology. 
 [Subsection 23.0 purposely left blank] 
 
24.0 Departmental Report.  
 [Subsection 24.0 purposely left blank] 
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