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G. Kevin Fasic
Principal, Wilmington Office

kfasic@offitkurman.com

(302) 351-0901| Fax (302) 351-0915 

1201 N. Orange St | Suite 10 East 

Wilmington, DE 19801 

PRACTICE AREAS

• Labor And Employment Law
• Construction Law
• Arbitration (Labor/Employment, 

Construction cases)
• Mediation (Labor/Employment, 

Construction cases)

EDUCATION & ADMISSIONS

• Widener University School of Law, J.D., 
1995

• Lehigh University, B.A. 1988
• Delaware
• New Jersey
• Pennsylvania

PRACTICE FOCUS
Mr. Fasic has practiced employment and construction law for over 20 years. His practice is primarily management-based, 
and includes discrimination claims, wage and hour issues, Davis Bacon/Prevailing Wage claims, employment agreements 
(including restrictive covenant issues and severance agreements), hiring and firing guidance, unemployment claims, and 
legislative affairs. He appears frequently before various administrative boards and agencies, as well as private dispute 
resolution forums.  He has experience practicing before all of Delaware’s state and federal trial and appellate courts and 
has experience with trial and appellate matters in the state and federal courts of New Jersey and Pennsylvania. Mr. Fasic is 
certified by the Delaware Superior Court as both a Mediator and as an Arbitrator, and can serve in either capacity for labor/
employment and construction law disputes

Mr. Fasic was born in Philadelphia, Pennsylvania in 1965, received his B.A. degree from Lehigh University in 1988 and his 
J.D. degree from the Widener University School of Law in 1995.  He is a former investigator for the Delaware Department of 
Labor and a frequent speaker on employment and construction law topics for various professional and trade organizations.  
In addition, he also taught as an adjunct faculty member for Wilmington College.

POINTS OF DISTINCTION
Mr. Fasic was voted by his peers for the 2018 Martindale-Hubbell® Distinguished™ Rating. He was also voted by his peers as 
a Construction Law “Top Lawyer 2018”, “Top Lawyer 2016” and a Labor Law “Top Lawyer 2012” in Delaware Today magazine.

In 2014, he received the “Associate/Supplier Member of the Year” award from the Associated Builders and Contractors, 
Delaware Chapter.

ACTIVITIES
• Delaware State Chamber of Commerce’s Board of Governors elected member (2014 – Present)
• Board of Managers of the Small Business Alliance for the Delaware State Chamber of Commerce (2008 – Present, 

Co-Chair 2016 – 2017)
• Joint Military Affairs Committee member for the Delaware State Chamber of Commerce (2015 – Present)
• Past Co-Chair of the Employer Advocacy and Education Committee for the Delaware State Chamber of Commerce 

(2004 – 2016)
• National Legislative Committee member for the Associated Builders and Contractors (2014 – Present)
• Legislative/Legal Affairs Committee member for the Associated Builders and Contractors – Delaware Chapter (2007 

– Present)
• Past member of the Board of Directors for the Associated Builders and Contractors – Delaware Chapter (2009 – 2014)
• Delaware Contractor’s Association member
• Past Chair of the Delaware State Bar Association’s Labor and Employment Law Section (2003 – 2004, Secretary 2002 

– 2003)
• Active in legislative affairs for various business groups and trade associations and a frequent advocate for their 

interests before the Delaware General Assembly and other legislative forums



Education

Villanova University School of
Law (J.D.; 2001)
Xavier University (M.A.
Industrial/Organizational
Psychology; 1998)
Georgetown College (B.A.,
cum laude; 1996)

Bar Admissions

Delaware, 2001
District of Columbia, 2005
United States District Court –
District of Delaware, 2002
United States Court of
Appeals for the Third Circuit,
2008

Honors

Martindale-Hubbell AV®
“Preeminent” Peer Review
Rating and Client Review
Rated 5 out of 5
Chambers USA – Delaware -
Employment & Labor
U.S. News & World Report
Best Lawyers® – Employment
Law
Delaware Super Lawyers –
Employment & Labor
Delaware Today Top Lawyers
-Labor and Employment law –
top listing for management
and individuals

Timothy M. Holly
302-252-4217
tholly@connollygallagher.com

As co-chair of the labor and employment law group and one of the firm’s founding 
partners, Tim represents both employers and employees, including top executives, in a 
multitude of matters impacting the workplace generally and human resources and post-
employment restrictions specifically.  Tim’s straight-forward approach to counseling, 
negotiation, and employment transactional services has enabled numerous clients to 
avoid legal disputes.   When that has not been possible, Tim has successfully advocated 
for numerous clients in alternative dispute resolution, before administrative agencies, 
and in state and federal courts – including in pleading and motion practice, jury trial, 
and appeals.

With a master’s degree in industrial / organizational psychology, Tim offers both 
employers and employees perspective from both his extensive experience and 
expertise with employment laws and his understanding of and focus on broader 
business concerns such as return on investment, leadership, team synergy, etc.  Tim’s 
clients also benefit from his knowledge of current and emerging issues in employment 
law, gleaned through his active involvement in labor and employment law legislative 
initiatives.  At all steps and in all forums, Tim recognizes that even seemingly similar 
disputes are unique in numerous ways and that both companies and people are 
individuals that deserve to be treated as such.  Clients experience this perspective by 
being made an active part of the decision-making process as to strategy, direction, and 
substance.

Tim has been repeatedly ranked as one of the top labor & employment practitioners in 
Delaware by Chambers USA: Guide to America’s Leading Lawyers for Business.  Tim has 
also been repeatedly selected for inclusion in The Best Lawyers in America® for 
employment law.  And he is consistently rated as a top employment attorney by 
Delaware Super Lawyers and Delaware Today Top Lawyers, which has rated Tim as the 
top attorney in employment law for both individuals and for management.  Tim is AV® 
rated in Martindale-Hubbell’s Preeminent™ Peer Review and as a “Client Champion” 
based on client review.

A life member of the National Eagle Scout Association of the Boy Scouts of America, Tim 
has been recognized by the Del-Mar-Va Council, through the “Silver Beaver” award, for 
his positive impact on the lives of youth through distinguished self-sacrifice, dedication, 
and many years of service.  Tim also serves on the Board of Directors for the Delaware 
Humane Association



























































































































































































































































































































































































































































































Panel 2: Recent Decisions Affecting 
the Trial Court’s Authority to Limit an 

Attorney’s Ability to Work in Delaware  
(Lessons from L. Lin Wood, Jr.) 

Matthew Boyer, Esquire
Connolly Gallagher



Education

University of Virginia School
of Law (J.D., 1986)
Harvard College (B.A., 1980)
Major: English and American
Literature and Language
Honors: cum laude
Newark High School,
Newark, Delaware (1975)

Bar Admissions

Delaware, 1987
United States District Court
District of Delaware, 1987
United States Supreme
Court, 1994
United States Court of
Appeals Federal Circuit, 2002
United States Court of
Appeals 3rd Circuit, 2003

Professional Experience

Law Clerk to The Honorable
Chief Justice Andrew D.
Christie, Delaware Supreme
Court (1986 – 1987)

Honors

Delaware Today Top Lawyers
- Employment-Labor Law,
Employee
The Best Lawyers in
America® -Ethics and
Professional Responsibility
Law, Employment Law
–Management, Employment
Law – Individuals

Matthew F. Boyer 302-884-6585
mboyer@connollygallagher.com

As co-chair of the firm’s labor and employment group, Matt provides legal

counsel and litigation services on a broad range of employment law issues. 

His employment practice includes compliance counseling, employment

discrimination litigation, drafting and enforcement of employment

agreements and restrictive covenants, internal investigations, and

employment-related mediations.  Matt also works closely with the firm’s

Government Law Group in defending Delaware State agencies and

municipalities in high-profile litigation.  Most recently, he assisted in

successfully defending the constitutionality of the Delaware’s vote-by-mail

statute in two separate expedited litigations prior to the 2020 general

election.  Republican State Comm. v. Dep’t of Elections, 2020 WL 5758695

(Del. Ch. Sept. 28, 2020); League of Women Voters of Delaware, Inc. v.

Dep’t of Elections, 2020 WL 5998161 (Del. Ch. Oct. 9, 2020).  Previously,

Matt was part of the team that successfully defended the State of Delaware

before the United States Supreme Court in an original jurisdiction action

brought by New Jersey that challenged Delaware’s sovereignty over the

Delaware River within its historic Twelve-Mile Circle. New Jersey v.

Delaware, 552 U.S. 597 (2008). Since 2008, Matt has served as a special

master by appointment of the Delaware Superior Court including in cases

pending in its Complex Commercial Litigation Division and he is a Superior

Court mediator.

Drawing on his prior service with the Delaware Supreme Court’s Office of

Disciplinary Counsel and the Board of Bar Examiners, Matt also represents

attorneys, physicians, social workers, and other professionals in regulatory

and disciplinary proceedings.  He provides advice on legal ethics issues

and is a frequent speaker at continuing legal education programs on legal

ethics.  Matt has been selected for inclusion in The Best Lawyers in

America® for employment law since 2011, and in 2018 he earned the

“Lawyer of the Year” designation for ethics and professional responsibility

law, Delaware.  Matt has been identified in Delaware Super Lawyers and

Delaware Today’s Top Lawyers for employment law. In 2019, he was

presented with the Delaware State Bar Association’s Daniel L. Herrmann

Professional Conduct Award.



 

Representative Experience
League of Women Voters v. State of Delaware Department of
Elections, 250 A.3d 922 (Del. Ch. 2020)
Eaton Corp. v. Geisenberger, 2020 WL 5531589, at *1 (D. Del. Sept.
30, 2020)
Republican State Committee v. State of Delaware Department of
Elections, 250 A.3d 911 (Del. Ch. 2020)

Publications
Practical Law State Q&A Employee Privacy Laws: Delaware Thomson
Reuters, September 2019
The Role of Historical Context in New Jersey v. Delaware III Delaware Law
Review, 2008



Limiting Trial Court Sanctions 

Delaware Supreme Court Decisions Addressing Attorney Misconduct 2022 

DSBA CLE -- Thursday, February 24, 2022 

Luke W. Mette, Esq. 

 
The Delaware Supreme Court has the inherent and exclusive authority to discipline lawyers under the 

Delaware Lawyers’ Rules of Professional Conduct (“DLRPC”). 

• Delaware Lawyers’ Rules of Disciplinary Procedure (“DLRDP”) 1(a) (Inherent power and 
authority) 

• In re Tenenbaum, 880 A.2d 1025, 1026 (Del. 2005); In re Landis, 850 A.2d 291, 293 (Del. 2004); In 
re Appeal of Infotechnology Inc. Shareholder Litigation, 582 A.2d 215 (Del. 1990) 

 

But Delaware trial courts also have the inherent power and duty to resolve motions, enforce their 

own orders, revoke pro hac vice orders, sanction bad faith and delay, demand respect and decorum, 

and protect judicial officers from insult (generally, to protect the integrity and fairness of the 

proceedings, to protect the administration of justice, and to vindicate the authority of the court itself). 

• In re Hurley, 257 A.3d 1012 (Del. 2021); Hunt v. Court of Chancery, 254 A.3d 396 (Del. 2021 ); 
Crumplar v. Superior Court, 56 A.3d 1000 (Del. 2012); Disabatino v. Salicete, 671 A.2d 1344 (Del. 
1996); In re Appeal of Infotechnology Inc. Shareholder Litigation, 582 A.2d 215 (Del. 1990)  

 
There is some substantive overlap between the DLRPC and the power of the trial court in respect of 
controlling certain attorney conduct.  

• Compare motions to disqualify opposing counsel with DLRPC 1.7-1.11 

• Compare Rule 11 with DLRPC 3.1 

• Compare discovery sanctions with DLRPC 3.4(a, c, d) 

• Compare motions to withdraw with DLRPC 1.16 

• Compare motions for pretrial and trial gag orders re trial publicity with DLRPC 3.6 

• Compare pro hac vice motions with DLRPC 5.5(c)(2)  

• Compare inherent contempt power with DLRPC 3.2, 3.3, 3.4(c), 3.5(d), 4.4(a), 8.2, 8.4(d) 
 

But the regimes are also different in purpose, substance and procedure.  

 

Within these rails, how far can or should a Delaware trial court go to address attorney conduct? 

• Motion practice; pro hac vice; contempt  

• Professionalism, civility (and disability)? 

o In re Shorenstein Hays-Nederlander Theatres LLC Appeals, 213 A.3d 39 (Del. 2019) 
(Addendum); Paramount Communications Inc. v. QVC Network Inc., 637 A.2d 34 (Del. 
1994) (Addendum) 

o DLRDP 19 (Disability proceedings in which a lawyer is alleged or declared to be 
incompetent or incapacitated) 

• Attorney conduct that may have occurred outside the presence of the court (such as, in a 

transaction giving rise to litigation)? 

• Referring lawyer conduct to ODC? 

 
What does all of this mean for Delaware trial courts and lawyers practicing/appearing in Delaware ? 
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Case No. S20C-07-030 CAK
IN THE SUPERIOR COURT FOR THE STATE OF DELAWARE

T-^

. ' ,

CARTER PAGE, an individual.

Plaintiff, C.A. No. S20C-07-030 CAK

v.

OATH INC., a corporation,

Defendant.

Date Submitted: January 6, 2021

Date Decided: January I I, 2021

MEMORANDUM OPINION AND ORDER

Opinion following the Issuance ofa Rule to Show Cause

Sean J. Bellow, Esquire, BELLEW LLC, 2961 Centerville Road, Suite 302,

Wilmington, DE 1980S. Attorney for Plaintiff.

John M. Pierce, Esquire, PIERCE BAINBRIDGE P.C., 355 S. Grand Ave.,

44lh Floor, Los Angeles, CA 90071. Attorney for Plaintiff. Pro Hoc Vice

K. Lawson Pedigo, Esquire, MILLER KEFFER & PEDIGO PLLC", 3400

Carlisle Street, Suite 550, Dallas, TX 75204. Attorney for Plaintiff. Pro Hue

Vice

L. Lin Wood, Esquire, L. Lin Wood, P.C., P.O. Box 52584, Atlanta, GA

30355. Attorney for Plaintiff. Pro Hoc Vice



T. Brad Davey, Esquire and Jonathan A. Choa, Esquire, Potter Anderson &

Corroon LLP, Hercules Plaza, P.O. Box 951, Wilmington, l)E 19899.

Attorney for Defendant

Elbert Lin, Esquire and David M. Parker, Equire, Hunton Andrews Kurtli

LLP, 951 E. Bvrd Street, Richmond, VA 23219. Attorney for Defendant. Pro

Hue Vice

Jonathan D. Reichman, Esquire and Jennifer Bloom, Esquire, Hunton

Andrews Kurth LLP, 200 Park Avenue, New York, NY 10166. Attorney for

Defendant. Pro Hue Vice.
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Several weeks ago, and pursuant to Superior Court Civil Rule 90. 1 , I

issued a Rule to Show Cause why the approval I had given to L. Lin Wood,

Esquire to practice before this Court in this case should not be revoked. Mr.

Wood is not licensed to practice law in Delaware. Practicing pro hue vice is a

privilege and not a right. I respect the desire of litigants to select counsel of their

choice. When out of state counsel is selected, however, I am required to ensure

the appropriate level of integrity and competence.

During the course of this litigation, a number of high profile cases

have been filed around the country challenging the Presidential election. The

cases included, inter alia, suits in Georgia, Wisconsin and Michigan. Opinions

were delivered in all of the States which were critical in various ways of the

lawyering by the proponents of the lawsuits. In the Rule to Show Cause, I raised

concerns I had after reviewing written decisions from Georgia and Wisconsin.

Specifically, in Georgia, a lawsuit Hied by Mr. Wood resulted in a determination

that the suit was without basis in law or fact. The initial pleadings in the

Wisconsin case were riddled with errors. I had concerns as listed in the Rule to

Show Cause.

I gave Mr. Wood until January 6, 202 I to Hie a response. Lie did so

at 10:09 p.m., January 6. The response focused primarily upon the fact that none

3



of the conduct I questioned occurred in my Court. The claim is factually correct.

In his response, Mr. Wood writes:

Absent conduct that prejudicially disrupts the proceedings,

trial judges have no independent jurisdiction to enforce

the Rules of Professional Conduct.

Mr. Wood also tells me it is the province of the Delaware Supreme

Court to supervise the practice of law in Delaware and enforce our Rules of

Professional Conduct. With that proposition I have no disagreement. In my view

it misses the point and ignores the clear language of Rule 90. 1 . The response also

contains the declaration of Charles Slanina, Esquire. 1 know Mr. Slanina and have

the highest respect for him, especially for his work and expertise in the area of

legal ethics. His declaration here focused on my lack of a role in lawyer discipline

and was not helpful regarding the issue of the appropriateness and advisability of

continuing pro hac vice permission.

Rule 90.1(e) reads in full:

Withdrawal of attorneys admitted pro hac vice shall

be governed by the provisions of Rule 90(b). The

Court may revoke a pro hac vice admission sua sponte

or upon the motion of a party, if it determines, after

a hearing or other meaningful opportunity to respond,

the continued admission pro hac vice to be inappropriate

or inadvisable.

The standard then I am to apply is if the continued admission would

4



be inappropriate or inadvisable.

I have no intention to litigate here, or make any findings, as to

whether or not Mr. Wood violated other States' Rules of Professional Conduct. I

agree that is outside my authority. It is the province of the Delaware Office of

Disciplinary Counsel, and ultimately the Delaware Supreme Court, or their

counterparts in other jurisdictions, to make a factual determination as to whether

Mr. Wood v iolated the Rules of Professional Conduct. Thus, the cases cited by

Mr. Wood are inapposite and of no avail. In Lendus, LLC v. Goode, 2018 WL

6498674 (Del. Ch. Dec. 10, 201 8) and Grumpier v. Superior Court , ex. re! New

Castle County, Del. Supr., 56 A.3d 1000 (Del. 2012), the courts allowed the

foreign lawyer to withdraw as pro hue vice counsel and referred alleged ethical

violations to the Office of Disciplinary Counsel. Neither of those is happening

here. Similarly, in Kaplan v. Wyatt, 1984 WL 8274 (Del. Ch. Jan. 18, 1984),

Chancellor Brown, on very different facts, allowed pro hac vice counsel to

continue his representation but stressed that this did not constitute approval of his

conduct and that ethical violations could be addressed elsewhere.

What I am always required to do is ensure that those practicing before

me are of sufficient character, and conduct themselves with sufficient civility and

truthfulness. Violations of Rules of Professional Conduct are for other entities to

5



judge based upon an appropriate record following guidelines of due process. My

role here is much more limited.

In response to my inquiry regarding the Georgia litigation Mr. Wood

tells me he was (only) a party, and the case is on appeal. He also tells me that the

affidavit Hied in support of the case only contained errors. Neither defense holds

merit with me. As an attorney, Mr. Wood has an obligation, whether on his own

or for clients, to file only cases which have a good faith basis in fact or law. The

Court's finding in Georgia otherwise indicates that the Georgia case was textbook

frivolous litigation.

I am also troubled that an error-ridden affidavit of an expert witness

would be filed in support of Mr. Wood's case. An attorney as experienced as Mr.

Wood knows expert affidavits must be reviewed in detail to ensure accuracy

before filing. Failure to do so is either mendacious or incompetent.

The response to the Rule with regard to the Wisconsin complaint calls

the failings "proofreading errors". Failure to certify a complaint for
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injunction or even serve the Defendants are not proof reading errors. The

Complaint would not survive a law school civil procedure class.1

Prior to the pandemic, I watched daily counsel practice before me in a

civil, ethical way to tirelessly advance the interests of their clients. It would

dishonor them were I to allow this pro hue vice order to stand. The conduct of Mr.

Wood, albeit not in my jurisdiction, exhibited a toxic stew of mendacity.

prevarication and surprising incompetence. What has been shown in Court

decisions of our sister States satisfies me that it would be inappropriate and

inadvisable to continue Mr. Wood's permission to practice before this Court. I

acknowledge that I preside over a small part of the legal world in a small state.

However, we take pride in our bar.

One final matter. A number of events have occurred since the filing

of the Rule to Show Cause. I have seen reports of "tweets" attributable to Mr.

Wood. At least one tweet called for the arrest and execution of our Vice-

President. Another alleged claims against the Chief Justice of the Supreme Court

of the United States which are too disgusting and outrageous to repeat. Following

Mr. Wood in his response tells me he is not responsible, as he is listed as "Counsel tor Notice". My

reading of the docket is he was one of the counsel of record for the Plaintiffs, and thus fully responsible for the tiling.
Moreover, since I am not addressing choice of law issues w ith respect to professional misconduct. Delaware Rule of

Professional Conduct 8.5 need not be discussed. Nor am I imposing an\ sanctions under Delaw are Superior Court

Civil Rule II.
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on top of these are the events of January 6, 202 1 in our Nation's Capitol. No

doubt these tweets, and many other things, incited these riots.

I am not here to litigate if Mr. Wood was ultimately the source of the

incitement. I make no finding with regard to this conduct, and it does not form

any part of the basis for my ruling. I reaffirm my limited role.

I am revoking my order granting Lin Wood, Esquire the privilege of

representing the Plaintiff in this case. Given my ruling, here the hearing scheduled

for January 13, 2021 is cancelled.2 My staff will contact the parties to schedule as

soon as possible a date for argument on the Defendant's Motion to Dismiss.

IT IS SO ORDERED.

Craig A. K. z

Prothonotarycc:
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Rule 90. 1 requires either a hearing on the issue or other meaningful opportunitx to respond. Mr. Wood
was afforded the latter.
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IDENTITY OF AMICUS, INTEREST, AND AUTHORITY TO FILE 

 By Order dated May 6, 2021, the Court appointed the undersigned member of 

the Delaware Bar, Matthew F. Boyer, as amicus curiae to file an answering brief in 

opposition to the opening brief of counsel for plaintiff-below appellant.1     

  

                                           
1  Trans. I.D. 66578815. 
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NATURE AND STAGE OF THE PROCEEDINGS 
 

 The Nature and Stage of the Proceedings as set forth in Appellant’s Amended 

Opening Brief is generally accurate, with two exceptions.  First, while on January 6, 

2021, Delaware counsel for L. Lin Wood, Jr., Esquire (“Wood”) filed a Response to 

the Rule to Show Cause issued on December 18, 2021,2 Wood did not respond “by 

affidavit.”3  Second, while Wood apparently attempted to file a motion for 

reargument on January 19, 2021, without Delaware counsel, such motion does not 

appear on the docket.4  This is because he did not comply with the requirements set 

forth in Superior Court Rules of Civil Procedure 90.1(d) and 79.1(h).5 

  

                                           
2  Appellant’s Opening Appendix, at A9-68.  References herein to the 
(Amended) Opening Brief are designated “OB at [page number]”; references to the 
Appendix to Appellant’s Opening Brief are designated “A[page number]”; and 
references to the Appendix to Answering Brief of Amicus Curiae in Support of 
Affirmance are designated “AC[page number].”  
3  Cf. OB at 1.   
4  See OB at 2; A3-4.   
5  See A77.   



3 
 

SUMMARY OF ARGUMENT 

1. Denied.  Wood contends that the Superior Court abused its discretion 

in revoking his admission pro hac vice under Superior Court Civil Rule 90.1 (“Rule 

90.1”) because (i) the revocation was based on conduct unrelated to this case, (ii) 

courts in the jurisdictions where the conduct occurred had not ruled that he had 

violated the applicable rules of professional conduct, and (iii) Wood’s conduct in 

this case did not violate the Delaware Lawyers’ Rules of Professional Conduct 

(“DLRPC”) or prejudice the fairness of the proceedings.6  While each of these 

factual assertions is true, none of them suggests that the trial court misapplied Rule 

90.1 or abused its discretion in revoking Wood’s admission pro hac vice.  The trial 

court applied Rule 90.1 as written and properly exercised its discretion in concluding 

that Wood’s continued admission would be “inappropriate and inadvisable” based 

on his conduct in federal litigation in Georgia and Wisconsin contesting the 2020 

presidential election, as addressed in the trial court’s Memorandum Opinion and 

Order dated January 11, 2021 (“January 11 Order”).7  Wood’s appeal should be 

denied and the January 11 Order affirmed.  

                                           
6  OB at 3.   
7  A69-76. 
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STATEMENT OF FACTS 
 

 A. The Rule to Show Cause  
 
 On December 18, 2020, the court issued sua sponte a Rule to Show Cause 

“why the permission to practice in this case issued to L. Lin Wood, Jr., Esquire 

should not be revoked.”8  The Rule to Show Cause specifically identified numerous 

concerns regarding Wood’s conduct in litigation in Georgia and Wisconsin 

following the initial granting of his admission pro hac vice by order dated August 

18, 2021.9  Both the Georgia and Wisconsin cases sought expedited injunctive relief 

related to the general election on November 3, 2020. 

 The Rule to Show Cause first addressed a decision issued by the U.S. District 

Court for the Northern District of Georgia in Wood v. Rattensperger  on November 

20, 2020.10  Wood had challenged the constitutionality of the Georgia election 

process and filed a motion seeking a temporary restraining order enjoining 

certification of the United States general election results.  In considering two factors 

relevant to the motion, i.e., the balancing of the equities and the public interest, the 

Wood court found that “the threatened injury to Defendants as state officials and the 

                                           
8  A5.   
9  A5-8. 
10  501 F. Supp. 3d 1310 (N.D. Ga. Nov. 20, 2021), aff’d, 981 F.3d 1307 (11th 
Cir. 2020), cert. denied, 141 S. Ct. 1379 (2021). 
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public at large far outweigh any minimal burden on Wood.”11  As such, the court 

concluded that, “[v]iewed in comparison to the lack of any demonstrable harm to 

Wood, this Court finds no basis in fact or law to grant him the relief he seeks.”12  

Quoting this language, the Rule to Show Cause reflected the court’s concern that 

Wood’s filing of a case without basis in fact or law may violate DLRPC 3.1, which 

states that a lawyer “shall not bring or defend a proceeding, or assert or controvert 

an issue therein, unless there is a basis in law and fact for doing so . . . .”13 

 The Rule to Show Cause also reflected concern that Wood had “filed or 

caused to be filed” an affidavit in the Georgia litigation containing “materially false 

information.”14  Specifically, the affidavit “misidentif[ied] the counties as to which 

claimed fraudulent voting information occurred.”15  The Rule to Show Cause raised 

the issue of whether the filing of this false affidavit (had it occurred in Delaware) 

would violate certain provisions of the DLRPC.16 

                                           
11  501 F. Supp. 3d at 1331.   
12  Id. 
13  A7.  The Rule to Show Cause clarified that it was raising concerns related to 
conduct “which, had it occurred in Delaware, would violate” the DLRPC.  A5. 
14  A7. 
15  Id. 
16  A5, A7 (Page 1 of the Rule to Show Cause appears as A5; page 2 appears as 
A7; and page 3 appears as A6).  The Rule to Show Cause cited DLRPC 1.1 
(Competence); 3.1 (Meritorious Claims and Contentions); 3.3 (Candor to the 
Tribunal); 4.1(a) (Truthfulness in Statements/False statement of Material Fact), and 
alluded to DLRPC 8.4(c) (Dishonesty and Deceit).  A7. 
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 The Rule to Show Cause also cited a decision issued by the U.S. District Court 

for the Eastern District of Wisconsin in Feehan v. Wisconsin Elections Commission, 

on December 9, 2020.17  In that case Wood appeared as “one of the counsel of 

record.”18  The Rule to Show Cause raised numerous concerns related to the 

pleadings filed therein, including those addressed by the Wisconsin court in an order 

dated December 2, 2020.19  Specifically, the Rule to Show Case states that it 

appeared that: (1) “[t]he suit was filed on behalf of a person who had not authorized 

it”20; (2) “[t]he Complaint and related papers had multiple deficiencies”21; and (3) in 

                                           
17  A6.  The December 9 decision is reported at 506 F. Supp. 3d 596 (E.D. Wis. 
Dec. 9, 2020), app. dismissed, 2020 WL 9936901 (7th Cir.  Dec. 21, 2020).    
18  A6-7. 
19  The December 2 order is attached hereto at AC7. 
20  The unauthorized filing on behalf of an alleged co-plaintiff was not denied by 
Wood in this case and was reflected in later pleadings in the Wisconsin case.  See 
Defendant Governor Evers’s Brief in Support of His Petition for Attorneys’ Fees 
and Sanctions (AC30). Wood’s opposition to the defendant’s motion for sanctions 
(AC60) does not deny that the complaint “named a co-plaintiff who reportedly had 
never consented to participating in this lawsuit” (AC32). 
21  The deficiencies were first identified in the Wisconsin court’s order dated 
December 2, 2020, which was discussed in the court’s December 9, 2020 order.  A6.  
The specific deficiencies identified in the December 2 order (and cited in the Rule 
to Show Cause) are as follows: (i) filings had been forwarded to defense counsel “at 
the following address” with no addresses listed (AC7-8); (ii) documents were 
allegedly filed under seal, but were not (AC8); (iii) while requesting a temporary 
restraining order, the complaint was not verified or supported by an appropriate 
affidavit, as required by court rules (AC8); (iv) the complaint contained no 
certification of efforts to notify the adverse parties, as required by court rules (AC8); 
(v) a motion for declaratory judgment was apparently filed in draft form (AC8); (vi) 
the papers asked for injunctive remedies but did not ask for a hearing (AC9); and 



7 
 

a response to defendant’s motion to dismiss, a citation to a decision on a point of 

law “critical to the case,” was found by the Wisconsin court “to be fictitious.”22  The 

Rule to Show Cause noted that the foregoing conduct would appear to violate the 

DLRPC, specifically Rules 1.1, 3.1, 3.3, 4.1(a), and 8.4(c). 

 In sum, the Rule to Show Cause advised Wood and his Delaware counsel that 

the conduct cited therein “gives the Court concerns as to the appropriateness of 

continuing the order granting Mr. Wood authorization to appear in this Court pro 

hac vice.”23  The court gave both Wood and his Delaware counsel (as well as the 

defendant) until January 6, 2021 to respond to the Rule to Show Cause in writing, 

and indicated that counsel also would have an additional opportunity to address the 

Rule to Show Cause at a hearing on January13, 2021.24 

 B. The Response to the Rule to Show Cause 

 On January 6, 2021, Wood, through Delaware counsel, filed an eight-page 

Response to Rule to Show Cause (the “Response”).25  Therein, Wood stated that: (i) 

he was an attorney in good standing in the State of Georgia, including the federal 

                                           
(vii) while the pleadings requested an “expedited” injunction, nothing therein 
indicated whether the plaintiffs were asking the court “to act more quickly than 
normal or why (AC9).  See also A6.   
22  A6. 
23  A8. 
24  Id. 
25  A9-16. 
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courts therein; and (ii) he had neither violated the DLRPC nor been cited for any 

performance deficiency, Rule 11 violation, or other violation of applicable rules, in 

this matter.26  While contending that his conduct in Georgia (and presumably in 

Wisconsin) was “not properly before the Court,” he addressed briefly the concerns 

raised in the Rule to Show Cause.27  He then argued that the trial court had no 

jurisdiction to enforce the rules of professional conduct absent conduct that 

prejudicially disrupts the proceedings before it, and that it should not revoke his 

admission pro hac vice based on conduct in other jurisdictions.28  In support of these 

contentions, Wood relied in part on the Declaration of Charles Slanina, who opined 

that “it would likely be determined to be inappropriate for a Delaware trial judge to 

impose attorney discipline . . . for conduct which did not occur during or otherwise 

affecting a proceeding before the trial court.”29 

 With regard to the Georgia litigation, Wood claimed (incorrectly) that the 

court misapprehended that he was the plaintiff, not counsel, therein.30  He also 

contended that the Georgia court determined only that there was an “insufficient 

basis to support the requested injunctive relief” and “did not criticize the merits of 

                                           
26  A10. 
27  A11-12. 
28  A12-13. 
29  A68. 
30  A11. 
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the underlying complaint.”31  He acknowledged that the expert affidavit filed on his 

behalf therein contained an error but asserted that the affidavit was filed by his 

counsel without any intent to mislead the court.32   

 With regard to the Wisconsin litigation, Wood contended that he was not the 

attorney of record but only “Counsel to be Noticed.”33  He also stated he had never 

formally appeared during the eight-day period between the filing of complaint on 

December 1, 2020 and the order dismissing the case on December 9, 2020.34  Beyond 

these general disclaimers, however, Wood provided no specific support for his 

current contention that the trial court erred by focusing on “factors, many of which 

were not directly attributable to Wood.”35   

 While Wood now contends that “it is unclear what, if any involvement he had 

in drafting the initial pleadings” in the Wisconsin case,36 he surely knew of his own 

                                           
31  Id.   
32  A11-12. 
33  A12. 
34  Id.  The docket in the Wisconsin litigation shows that two Wisconsin 
attorneys, Daniel J. Eastman and Michael D. Dean, were designated as “LEAD 
ATTORNEY” and “ATTORNEY TO BE NOTICED,” while Wood, along with six 
other non-Wisconsin attorneys, were designated as “ATTORNEY TO BE 
NOTICED.”  A49-50.  Sidney Powell, whom Wood contended was the “attorney of 
record,” is listed as an “ATTORNEY TO BE NOTICED” along with Wood.  A12, 
A50. 
35  OB at 5-6. 
36  OB at 6. 
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involvement.  Yet, in his Response, he did not provide an affidavit or other evidence 

as to why he should not be held responsible for the numerous deficiencies and errors 

that the trial court invited him to address.  Instead, Wood offered to withdraw his 

appearance as counsel admitted pro hac vice.37   

C. The Memorandum Opinion and Order Revoking Wood’s 
Admission Pro Hac Vice 

 
On January 11, 2021, the trial court issued a Memorandum Opinion and Order 

revoking its prior order granting Wood’s admission pro hac vice in this case (the 

“January 11 Order” or “Order”).  In so ruling, the court stressed that admission pro 

hac vice “is a privilege and not a right,” and that it is the court’s continuing obligation 

to “ensure the appropriate level of integrity and competence.”38   

The court noted in its Order that the Response (i) “focused primarily upon the 

fact that none of the conduct that [the trial judge] questioned occurred” in the court,39 

and (ii) argued that, “absent conduct that prejudicially disrupts the proceedings, trial 

judges have no independent jurisdiction to enforce the Rules of Professional 

Conduct.”40  The court did not dispute either the fact that the conduct in question 

occurred elsewhere, or the proposition regarding the court’s limited jurisdiction to 

                                           
37  A14.  
38  A72. 
39  A71-72. 
40  A72. 
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enforce the DLRPC.  However, the court found that these contentions “misse[d] the 

point” because they “ignore[d] the clear language of Rule 90.1.”41 

Quoting Rule 90.1, the court pointed out that applicable standard required it 

to determine “if the continued admission would be inappropriate or inadvisable.”42  

While the court agreed that it would be outside its authority to make a finding as to 

whether Wood violated the rules of professional conduct of Delaware or another 

State,43 the court had no intention of doing so.44  The court stressed that, while 

violations of the rules of professional conduct were “for other entities to judge based 

on an appropriate record,” its role was “much more limited.”45  Under Rule 90.1, the 

                                           
41  Id.  Wood mistakenly contends that the court’s Order “ignored” the 
Declaration of Charles Slanina.  OB at 6.  In fact, the Order specifically addressed 
the Slanina Declaration, finding it “unhelpful” regarding the specific issue before it, 
i.e., whether under Rule 90.1 it would be inappropriate or inadvisable to continue 
Wood’s pro hac vice status.  A72.  The court also agreed with the Slanina 
Declaration insofar as it stated that it is “the province of authorities other than the 
Superior Court to make determinations respecting ethical violations.”  OB at 6; see 
A73 (“I have no intention to . . . make any findings[ ] as to whether or not Mr. Wood 
violated other States’ Rules of Professional Conduct.  I agree that is outside my 
authority.  It is the province of the Delaware Office of Disciplinary Counsel, and 
ultimately the Delaware Supreme Court, or their counterparts in other jurisdictions, 
to make a factual determination as to whether Mr. Wood violated the Rules of 
Professional Conduct.”). 
42  A72.  
43  A73. 
44  Id. 
45  A72-73. 
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court’s role is to “ensure that those practicing before [it] are of sufficient character, 

and conduct themselves with sufficient civility and truthfulness.”46 

Turning to the specific concerns raised in the Rule to Show Cause, the court 

found unavailing Wood’s contentions regarding his status as a party in the Georgia 

litigation and the errors in the affidavit filed therein.47  Whether acting on his own 

or for clients, Wood had an obligation to file only cases that have a good faith basis 

in fact or law.48  The finding of the Georgia court indicated instead that the Georgia 

litigation was “textbook frivolous litigation.”49  Similarly, the court did not find 

persuasive Wood’s contention regarding the erroneous expert affidavit.  The court 

stated that affidavits “must be reviewed in detail to ensure accuracy before filing” 

and that Wood’s failure to conduct such a review was “either mendacious or 

incompetent.”50  The Order also rejected Wood’s contentions relating to the 

Wisconsin proceeding, finding that the deficiencies therein went far beyond the 

“proof reading errors” that Wood acknowledged.51 

                                           
46  A73. 
47  A74. 
48  Id. 
49  Id. 
50  Id. 
51  A74-75.  The Trial Court also rejected Wood’s contention that he was only 
“Counsel for Notice,” finding that as he was one of the counsel of record, he was 
“fully responsible for the filing.”  A75 (footnote 1). 
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In all, the court found that “the conduct of Wood, albeit not in my jurisdiction, 

exhibited a toxic stew of mendacity, prevarication, and surprising incompetence.”52  

The conduct reflected in the decisions of the courts in Georgia and Wisconsin 

satisfied the court that “it would be inappropriate and inadvisable to continue 

Wood’s permission to practice before this Court.”53  While the court did not 

specifically address Wood’s offer to withdraw in lieu of revocation, the Order 

recognized that other courts had accepted such offers while referring matters to 

disciplinary counsel, or raising that possibility, which the court stopped short of 

doing here.54  

Finally, in its Memorandum Opinion and Order granting plaintiff’s motion to 

dismiss, dated February 11, 2021 (the “February 11 Order”), the trial court noted 

that Wood had attempted to file a motion to reargue the January 11 Order, but had 

failed to comply with the court’s rules in doing so.55    

                                           
52  A75. 
53  Id. 
54  A73.  The court also noted certain additional conduct attributed to Wood since 
the filing of the Rule but made no finding with regard to it.  On the contrary, the 
court stated that such conduct “does not form any part of the basis for [its] ruling,” 
and reaffirmed its limited role.  A76.  With regard to its decision to issue the Order 
prior to the January 13 hearing, the court noted that Rule 90.1 requires “either a 
hearing on the issue or other meaningful opportunity to respond,” and that Wood 
was afforded the latter.  A76 (footnote 2). 
55  A77 (footnote 1). 
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ARGUMENT 

I. The Court Correctly Applied Rule 90.1 and Properly Exercised Its 
Discretion in Determining That Wood’s Continued Pro Hac Vice 
Admission Would Be Inappropriate and Inadvisable. 

 
 A. The Question Presented 
 

The question presented is whether the Superior Court abused its discretion in 

revoking the admission pro hac vice of an out-of-state attorney under Rule 90.1 in 

light of the concerns set forth in the court’s Rule to Show Cause regarding the 

attorney’s conduct in two litigations in other jurisdictions, after giving the attorney 

a meaningful opportunity to respond in writing to the court’s concerns, and after 

concluding that continued admission pro hac vice would be inappropriate and 

inadvisable.56 

  

                                           
56  To the extent Wood seeks to raise a constitutional issue by referring to 
“procedural due process measures” (OB at 8), Wood did not raise that issue in the 
court below and so cannot raise it here for the first time.  Supr. Ct. R. 8. 
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 B. The Standard and Scope of Review 
 
 The Court reviews questions of law de novo and therefore independently 

determines what Rule 90.1 requires.57  The trial court’s exercise of discretion in 

determining whether to grant or revoke the pro hac vice admission of out-of-state 

counsel is reviewed for abuse of discretion. 58  Wood does not contest that the abuse 

of discretion standard applies to the revocation of his admission pro hac vice.59 

 In applying the abuse of discretion standard of review, the Court does not 

substitute its “own notions of what is right for those of the trial judge, if his [or her] 

judgment was based upon conscience and reason, as opposed to capriciousness or 

arbitrariness.”60  When the trial court “has not exceeded the bounds of reason in view 

of the circumstances and has not so ignored recognized rules of law or practice so as 

to produce injustice, its legal discretion has not been abused.”61  “The question is not 

whether we agree with the court below, but rather if we believe ‘that the judicial 

                                           
57  See Crumplar v. Superior Ct. ex rel. New Castle Cnty., 56 A.3d 1000, 1005 
(Del. 2012).  
58  Vrem v. Pitts, 2012 WL 1622644, at *2 (Del. May 7, 2012).  Vrem involved 
an analogous appeal of a decision to revoke multiple admissions pro hac vice after 
learning of the attorneys’ firm’s extensive activities in Delaware.  Therein, the Court 
noted that “Rule 90.1(a) provides that the decision whether to admit an out-of-state 
attorney pro hac vice lies within the discretion of the Superior Court” and applied 
the abuse of discretion standard of review. 
59  OB at 8-9.   
60  In re Asbestos Litig., 228 A.3d 676, 681 (Del. 2020). 
61  Id. 
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mind in view of the relevant rules of law and upon due consideration of the facts of 

the case could reasonably have reached the conclusion of which complaint is 

made.’”62 

  

                                           
62  Id. 
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C. The Merits of the Argument 

The trial court’s January 11 Order should be affirmed because the trial court 

complied with Rule 90.1 and properly exercised its discretion in determining that 

Wood’s continued admission pro hac vice would be inappropriate and inadvisable 

under the circumstances.  Wood’s primary contention on appeal is that the court was 

required to apply, and effectively incorporate into Rule 90.1, case law that governs 

issues that arise in different contexts, in which a trial court purports to enforce the 

DLRPC (principally, In re: Infotechnology, Inc.63) or seeks to impose sanctions 

under Rule 11 (principally, Crumplar v. Superior Court ex rel. New Castle 

County64).  Wood’s contention fails because Rule 90.1 governs the unique issues 

that arise in the context of granting, and considering whether to continue, the 

admission pro hac vice of an out-of-state attorney.  Wood’s remaining contention, 

that the court abused its discretion in concluding his continued admission pro hac 

vice would be inappropriate and inadvisable in light of his conduct in the Georgia 

and Wisconsin litigations, is also without merit for the reasons discussed below. 

  

                                           
63  582 A.2d 215 (Del. 1990). 
64  56 A.3d 1000 (Del. 2012). 
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1. The Trial Court Properly Applied Rule 90.1 in Addressing 
Whether Wood’s Admission Pro Hac Vice Should Be 
Continued. 

 
 Rule 90.1 grants the trial court broad discretion to determine whether 

attorneys who are not members of the Delaware Bar should be permitted to appear, 

and to continue to participate, in a proceeding before the court.  This discretion 

includes consideration of an attorney’s conduct in other jurisdictions, whether before 

or after admission pro hac vice.  Here, the trial court complied with Rule 90.1 by 

identifying its concerns with Wood’s conduct in its December 18 Rule to Show 

Cause, by offering him a meaningful opportunity to respond, and by properly 

exercising its discretion in determining that his continued admission pro hac vice 

would be inappropriate and inadvisable under the circumstances. 

 The text of Rule 90.1, as adopted on March 1, 1987, provided that attorneys 

who are not members of the Delaware Bar may be admitted pro hac vice in the 

discretion of the court; however, no provision was made at that time for the 

revocation of an admission pro hac vice.65  In 1992, the Court amended Rule 90.1 to 

fill that gap.  Subpart (d), regarding withdrawal of attorneys admitted pro hac vice, 

was re-designated as subpart (e), and the following provision was added to subpart 

(e) to address revocation of a pro hac vice admission: 

                                           
65  See Super. Ct. Civ. R. 90.1 (1987 Interim Supplement).  The original version 
of the rule is included in the appendix to this brief at AC1-3.  
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The Court may revoke a pro hac vice admission sua sponte or upon the 
motion of a party, if it determines, after a hearing or other meaningful 
opportunity to respond, the continued admission pro hac vice to be 
inappropriate or inadvisable.66 
 

This provision remains the same today.  Thus, under Rule 90.1(e), the court may 

revoke an admission pro hac vice sua sponte if it (1) provides the attorney “a hearing 

or other meaningful opportunity to respond,” and then (2) determines within its 

discretion that the continued admission is “inappropriate or inadvisable.”   

Rule 90.1 does not require a hearing, as its directive to grant a “hearing or 

other meaningful opportunity to respond” makes clear.  Rule 90.1(e) also does not 

require that the court find a violation of the DLRPC, or determine that conduct at 

issue threatens the fairness of the proceeding before it.  Rather, the Rule authorizes 

the court to determine whether an admission pro hac vice, having been granted in 

the court’s discretion as a privilege,67 should be “continued” in the court’s discretion, 

                                           
66  See Super. Ct. Civ. R. 90.1 (1992 Supplement).  The 1992 amendment rule is 
included in the appendix to this brief at AC4. 
67  See, e.g., Manning v. Vellardita, 2012 WL 1072233, at *3 (Del. Ch. Mar. 28, 
2012) (“[T]he appointment of an attorney admitted to the bar of a sister state to the 
Delaware bar pro hac vice is a privilege.  Such admissions are typically granted as a 
matter of course, on the assumption that the prospective admittee has represented 
himself openly and honestly before the Court.  Thus, to maintain the value to this 
Court of extending the privilege of pro hac vice admission to attorneys from other 
jurisdictions, it is necessary that those attorneys accorded this privilege are held to a 
high level of conduct including, importantly, candor with the Court.”). 
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or whether continued admission would be “inappropriate or inadvisable” in light of 

information that comes to the court’s attention following the initial admission.  

 The “inappropriate or inadvisable” standard is notably broad, as befits a 

decision entrusted to the court’s discretion.68  These terms give the court wide 

latitude to consider and determine the appropriateness and advisability of continuing 

(or not) the admission pro hac vice of out-of-state attorneys who have not been 

subject to the Court’s application process for admission to the Delaware Bar.  The 

trial court’s delegated discretion under Rule 90.1(e) to consider the appropriateness 

and advisability of continued admission pro hac vice parallels its discretion under 

Rule 90.1(a), governing the initial admission pro hac vice.69   

Rule 90.1 requires the court to consider a broad array of information in 

connection with a motion for admission pro hac vice, including the applicant 

attorney’s conduct in other jurisdictions.  Attorneys seeking such admission must 

                                           
68  Continued admission is “inappropriate” if it would be “unsuitable.”  
https://www.merriam-webster.com/dictionary/inappropriate.  It is “inadvisable” if it 
would be “not wise or prudent.  https://www.merriam-
webster.com/dictionary/inadvisable.  See Wiggins v. State, 227 A.3d 1062, 1077 
(Del. 2020) (“Under well-settled case law, Delaware courts look to dictionaries for 
assistance in determining the plain meaning of terms which are not defined [in a 
statute],” as they can “serve as helpful guides in  determining the plain or commonly 
accepted meaning of a word.”). 
69  Rule 90.1(a) states that out-of-state attorneys “may be admitted pro hac vice 
in the discretion of the Court.”  See also Rule 90.1(g) (noting that, in “exercising its 
discretion in ruling on a motion for admission pro hac vice,” the court considers the 
nature and extent of the attorney’s conduct in Delaware).   

https://www.merriam-webster.com/dictionary/inappropriate
https://www.merriam-webster.com/dictionary/inadvisable
https://www.merriam-webster.com/dictionary/inadvisable
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identify all states or other jurisdictions in which they have at any time been admitted 

generally, and they must certify whether they have “been disbarred or suspended or 

[are] the subject of pending disciplinary proceedings in any jurisdiction where [they 

have] been admitted generally, pro hac vice, or in any other way.”70  In addition, 

Delaware counsel must “certify that the Delaware attorney finds the applicant to be 

a reputable and competent attorney and is in a position to recommend the applicant’s 

admission.”71  Thus, while an-out-of-state attorney is not subject to the full 

examination conducted by the Board of Bar Examiners, Rule 90.1(e) authorizes the 

trial court to perform an analogous function in assessing whether such an attorney 

should be admitted pro hac vice, and whether such admission should continue, in 

light of a range of factors that include the attorney’s conduct in other jurisdictions. 

Insofar as Wood is contending that the trial court must put on blinders as to 

an attorney’s conduct in other jurisdictions following an initial admission pro hac 

vice, such a contention runs contrary to the purpose of Rule 90.1.  Why would the 

court be required to consider conduct in other jurisdictions prior to admission pro 

hac vice but barred from considering such conduct afterwards?  Why would it be 

required to ignore that attorney’s subsequent disbarment by another jurisdiction?  

                                           
70  Rule 90.1(b)(7).  Thus, if Wood’s admission had not been revoked, he would 
have been required to amend his certification to identify any pending disciplinary 
proceeding.  See DLRPC 3.3(a) 
71  Rule 90.1(h). 
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Why would it be barred from considering serious misconduct in another jurisdiction 

that has not yet resulted in a sanction?  Wood offers no explanation. 

 Here, the court properly applied Rule 90.1, as written, by giving Wood 

specific notice of its concerns, by affording him a meaningful opportunity to be 

heard on them, and by exercising its discretion to revoke upon finding that continued 

admission would be inappropriate or inadvisable.  The approach was consistent with 

the court’s precedent applying Rule 90.1 and its analog, Rule 63(e) of the Superior 

Court Rules of Criminal Procedure (“Criminal Rule 63(e)”).  For example, in State 

v. Grossberg, then-President Judge Ridgely relied on Criminal Rule 63(e) in holding 

that the admission pro hac vice of a New York attorney “should be revoked as 

inappropriate and inadvisable” after that attorney violated a court order governing 

pre-trial publicity.72  Similarly, in State v. Mumford, the court revoked the admission 

pro hac vice of a Maryland attorney who failed to take steps to stop his client’s 

hostile and profane behavior at a deposition, finding the “continued admission of” 

such attorney to be “inappropriate and inadvisable.”73   

 In LendUS LLC v. Goede, the Court of Chancery found the conduct of an 

attorney admitted pro hac vice at a deposition in the case sufficiently egregious to 

warrant a finding that “continued admission pro hac vice to be both inappropriate 

                                           
72  705 A.2d 608, 613 (Del. Super. Ct. 1997). 
73  731 A.2d 831, 835-36 (Del. Super. Ct. 1999).   
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and inadvisable.”74  However, in light of the “potential for abuse” where 

disqualification motions are brought by opposing counsel, the court stated that the 

party seeking disqualification “must show, by clear and convincing evidence, that 

the behavior of the attorney in question ‘is so extreme that it calls into question the 

fairness or efficiency of the administration of justice.’”75  In lieu of revoking the 

attorney’s admission pro hac vice, the LendUS court chose to award the moving 

party attorney’s fees in connection with the motion for sanctions, to grant the 

attorney’s motion to withdraw, and to refer the matter to the Office of Disciplinary 

Counsel.76 

 Wood’s primary challenge to the trial court’s Order is grounded on his 

contention that Rule 90.1 required the trial court to apply the same clear and 

convincing standard and fairness of the proceeding scope of review that the LendUS 

court applied in addressing a motion to revoke by an opposing party.  That standard 

                                           
74  2018 WL 6498674, at *8-9 (Del. Ch. Dec. 10, 2018) (quoting Court of 
Chancery Rule 170(e), which tracks Rule 90.1). 
75  Id. (citing Manning v. Vellardita, 2012 WL 1072233, at *2 (Del. Ch. Mar. 28, 
2012) (quoting Dunlap v. State Farm Fire & Cas. Co. Disqualification of Counsel, 
2008 WL 2415043, at *1 (Del. May 6, 2008)).  This standard is ultimately derived 
from the Court’s decision in In re: Infotechnology, Inc., 582 A.2d 215 (Del. 1990), 
discussed below. 
76  Id. at *9-10.  The court also briefly discussed allegations regarding the 
attorney’s conduct in Ohio and Florida, finding the record insufficiently developed 
to warrant a sanction but referring the matters to disciplinary authorities in those 
jurisdictions.  Id. at *10.   
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and scope of review is ultimately drawn from this Court’s seminal decision in In re: 

Infotechnology, Inc., which defined the limited circumstances in which trial courts 

have jurisdiction to consider and rule on alleged violations of the DLRPC in the 

context of a motion to disqualify.77  Specifically, Wood contends that the court was 

required to limit the scope of its review to whether his continued participation would 

threaten the fairness of the proceeding before it, and should have applied a clear and 

convincing standard of review.78  This contention is without merit for the reasons 

discussed below.     

  

                                           
77  582 A.2d at 221.   
78  OB at 10 (“Where a party to litigation seeks the sanction of revocation of an 
out-of-state attorney’s pro hac vice privileges, the moving party must demonstrate 
by clear and convincing evidence that the out-of-state attorney’s behavior is 
sufficiently egregious to ‘call into question the fairness or efficiency of the 
administration of justice.’”); OB at 22 (same); OB at 31 (same); OB at 32 (“The 
Superior Court made no finding by clear and convincing evidence that Wood’s 
continued representation would prejudicially impact the fairness of the proceedings 
before it.”). 
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2. Infotechnology Does Not Limit the Trial Court’s Discretion 
under Rule 90.1 to Determine Whether Continued 
Admission Pro Hac Vice Is Inappropriate or Inadvisable in 
Light of Conduct in Other Jurisdictions. 

   
 For two reasons, the Court should reject Wood’s contention that, in applying 

Rule 90.1, the trial court was required to (i) limit the scope of its review to conduct 

that prejudiced the proceeding before the court (and therefore be barred from 

considering Wood’s conduct in other jurisdictions) and (ii) apply a “clear and 

convincing” standard of proof. 

 First, neither requirement appears in Rule 90.1, and both requirements conflict 

with its spirit if not its letter.  As noted above, given that the court is required to 

consider an attorney’s conduct in other jurisdictions in granting admission pro hac 

vice under Rule 90.1(a), the court may also consider such conduct in determining 

under Rule 90.1(e) whether such admission should continue.  As to the proposed 

clear and convincing standard, Rule 90.1 repeatedly refers to the trial court’s 

authority to exercise its discretion and sets forth an “inappropriate or inadvisable” 

standard, without suggesting the “clear and convincing” burden urged by Wood.  In 

1990, Infotechnology imposed on non-client litigants the burden to demonstrate by 

clear and convincing evidence how the conduct at issue would prejudice the fairness 

of the proceedings due to the “potential abuses of the [DLRPC] in litigation.79  Had 

                                           
79  582 A.2d at 221.   
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the Court intended to impose a “clear and convincing” burden of proof in the context 

of a determination as to whether admission pro hac vice should be granted, or should 

be discontinued as inappropriate or inadvisable, presumably it would have done so 

through the 1992 amendment to Rule 90.1. 

 Second, Infotechnology and Rule 90.1 address different concerns.  

Infotechnology limits the trial court’s authority to enforce the DLRPC to 

circumstances in which misconduct “taints the fairness of judicial proceedings.”80  

Infotechnology holds that: 

While we recognize and confirm a trial court’s power to ensure the 
orderly and fair administration of justice in matters before it, including 
the conduct of counsel, the [DLRPC] may not be applied in extra-
disciplinary proceedings solely to vindicate the legal profession’s 
concerns in such affairs.  Unless the challenged conduct prejudices the 
fairness of the proceedings, such that it adversely affects the fair and 
efficient administration of justice, only this Court has the power and 
responsibility to govern the Bar, and in pursuance of that authority to 
enforce the Rules for disciplinary purposes.81  
 

Thus, Infotechnology sought to clarify that this Court alone has power to govern the 

Bar and to enforce the DLRPC for disciplinary purposes.82   

 Rule 90.1, by contrast, addresses the trial court’s authority to act as a 

gatekeeper regarding out-of-state attorneys who wish to appear in Delaware 

                                           
80  See id. 
81  See id. at 216-217. 
82  See id. at 217.   
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proceedings.  With respect to whether the admission pro hac vice of an attorney 

should continue, the question is whether continued appearance would be 

inappropriate or inadvisable in light of that attorney’s conduct.  If a court, in applying 

Rule 90.1, sought to enforce the DLRPC, it would be exceeding its jurisdiction under 

Infotechnology unless the conduct of such attorney called into question the fair or 

efficient administration of justice in the case before it.83  But that is not what 

happened here.  On the contrary, the trial court could not have been clearer in stating:   

I have no intention to . . . make any findings [ ] as to whether or not Mr. 
Wood violated other States’ Rules of Professional Conduct.  I agree that 
is outside my authority.  It is the province of the Delaware Office of 
Disciplinary Counsel, and ultimately the Delaware Supreme Court, or 
their counterparts in other jurisdictions, to make a factual determination 
as to whether Mr. Wood violated the Rules of Professional Conduct.84 
 

 Wood’s contention that the trial court erred in failing to apply a “clear and 

convincing” standard of proof85 is also contrary to the spirit of Rule 90.1, especially 

with regard to the trial court’s ability to consider sua sponte whether continued 

admission is warranted.  Infotechnology directed that the clear and convincing 

standard be applied to discourage litigants from using motions to disqualify 

opposing counsel as procedural weapons.86  Neither the text nor the purpose of Rule 

                                           
83  Id. at 221. 
84  A73. 
85  See, e.g., OB at 22.   
86  See Infotechnology, 582 A.2d at 221 (“Recognizing the potential abuses of the 
[DLRPC] in litigation, we conclude that the burden of proof must be on the non-
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90.1 suggests that the trial judge must apply that standard either in considering a 

motion to admit an attorney pro hac vice or in considering whether to continue that 

admission.  Wood’s argument for restricting the trial court’s discretion under Rule 

90.1(e) is inconsistent with the broad language of the Rule instructing the court to 

consider whether continued admission is “inadvisable” or “inappropriate.”   

 As Wood points out, some decisions have applied a “clear and convincing” 

standard in addressing pro hac vice issues.  Where this occurs, however, the 

decisions sometimes apply an Infotechnology analysis without reference to Rule 

90.1 or its analogs.  For example, in Crowhorn v. Nationwide Mutual Insurance 

Co.,87 involving a motion to revoke the admission pro hac vice of a Pennsylvania 

attorney, the Superior Court did not cite to Rule 90.1.  Instead, the court relied solely 

on Infotechnology in requiring “clear and convincing evidence that the behavior of 

the attorney in question will “affect the fairness of the proceedings” in the case 

before it.88  While the Crowhorn court would have been required to apply the 

Infotechnology standard if it intended to enforce the DLRPC, such an approach does 

                                           
client litigation to prove by clear and convincing evidence (1) the existence of a 
conflict and (2) to demonstrate how the conflict will prejudice the fairness of the 
proceeding.”). 
87  2002 WL 1274052 (Del. Super. Ct. May 6, 2002). 
88  Id. at *4. 
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not suggest that the court in this case could not rely on Rule 90.1, particularly where 

it expressly disavowed any intent to find violations of rules of professional conduct.   

Similarly, in a brief letter ruling in Sequoia v. Presidential Yatch Group LLC 

v. FE Partners LLC,89 the Court of Chancery did not cite or apply the applicable pro 

hac vice rule (Court of Chancery Rule 170(e)) in deciding to defer a motion to revoke 

opposing counsel’s admission pro hac vice.  Rather, the court briefly stated that its 

“jurisdiction to police attorney behavior only extends to conduct which may 

prejudice the ‘fair and efficient administration of justice.”90  As such, Crowhorn and 

Sequoia do not support Wood’s contention that, in order for continued admission to 

be “inappropriate or inadvisable, the conduct must be prejudicial to the fundamental 

fairness of the proceeding before the court.91  Rather, these cases suggest that, while 

Infotechnology is “top of mind,” particularly where courts are asked to adjudicate 

the DLRPC, the rules governing admission pro hac vice are less so.   

Wood’s reliance on this Court’s 1990 decision in National Union Fire 

Insurance Company of Pittsburgh, Pa. v. Stauffer Chemical Co.92 is also misplaced.  

That decision, concerning misconduct by attorneys admitted pro hac vice in the case 

                                           
89  2013 WL 3362056, at *1 (Del. Ch. July 5, 2013). 
90  Id. 
91  OB at 31. 
92  1990 WL 197859 (Del. Nov. 9, 1990). 
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before the trial court, held that the trial court had properly exercised its discretion in 

revoking their admissions.93  In 1992, the Court effectively codified this delegation 

of discretion to the trial court via its amendment to Rule 90.1(e), without importing 

a prohibition against considering conduct in other jurisdictions or requiring 

application of a clear and convincing standard.94 

 In sum, Infotechnology does not conflict with, let alone override, the Court’s 

1992 amendment of Rule 90.1.  Infotechnology bars a trial court from enforcing the 

DLRPC or issuing sanctions for violations thereof unless the conduct in question 

undermines the fairness of the proceeding before the court.  Rule 90.1 does not 

authorize the trial court to enforce the DLRPC.  Rather, Rule 90.1 delegates to the 

trial court the authority to exercise discretion to determine whether out-of-state 

attorneys should be admitted to practice pro hac vice and, as a corollary thereto, 

whether such privilege should continue in light of concerns that may render 

continued admission inappropriate or inadvisable.  The restrictions imposed by 

Infotechnology on a trial court’s jurisdiction to enforce the DLRPC do not apply 

where a court is not engaging in such an effort but is exercising its discretion over 

the admission pro hac vice of attorneys under the parameters set forth in Rule 90.1.    

                                           
93  Id. 
94  See AC4-6 (Superior Court of Delaware Civil Rule 90.1, as amended in the 
1992 Supplement); compare with AC1-3 (original version of Superior Court of 
Delaware Civil Rule 90.1). 
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3.  Crumplar Does Not Nullify the Provision in Rule 90.1 
Permitting the Trial Court to Provide a Hearing “or Other 
Meaningful Opportunity to Respond.” 

 
Based on this Court’s decision in Crumplar, construing Rule 11, Wood also 

mistakenly contends that the trial court improperly failed (i) to grant Wood “an 

opportunity to present evidence and respond orally,” and (ii) to apply an “objective 

standard” to determine whether the offending conduct warranted revocation.95  Like 

his contentions based on Infotechnology, Wood’s effort to fault the court for failing 

to incorporate the holdings in Crumplar into Rule 90.1 are without merit. 

Wood’s claimed right to “present evidence and respond orally”96 fails for at 

least two reasons.  First, in Crumplar, the Court was called upon to construe 

language in Rule 11(c) that allows the trial court to impose sanctions only “after 

notice and a reasonable opportunity to be heard.”97  Rule 90.1, by contrast, is more 

specific than Rule 11 in stating that the court must afford the attorney “a hearing or 

other meaningful opportunity to be heard.”  Unlike Rule 11, Rule 90.1 expressly 

authorizes the court to offer a meaningful opportunity other than a hearing.   

Second, the Court in Crumplar held that a “reasonable opportunity” included 

the ability to present evidence and be heard orally largely because Rule 11 sanctions 

                                           
95  OB at 20-21. 
96  OB at 21, see also Crumplar, 56 A.3d at 1011-12.   
97  56 A.3d at 1011. 
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include elements of a finding of criminal contempt, such as an intent to punish the 

attorney’s past conduct.98  By contrast, in Rule 90.1, an order that “continued 

admission” pro hac vice would in inappropriate removes a privilege to participate in 

a proceeding in the future but does not “punish” the attorney through a penalty, a 

financial sanction, or a finding of violation of the rules of professional conduct.   

 Recently, in Hunt v. Court of Chancery,99 this Court extended its ruling in 

Crumplar to apply to a trial court’s authority to impose monetary sanctions under its 

inherent power.100  Because the Texas attorney in Hunt was not given advance notice 

that his opponent’s sanctions request would be addressed at an upcoming hearing, 

was not given an opportunity to be heard at the sanctions hearing, and was not asked 

about his ability to pay the monetary sanction, the Court reversed the imposition of 

a fine of nearly $15,000.101  In addition, the Court held that the insulting email in 

question did not affect the proceedings before the trial court so as to warrant its 

finding of a violation of 8.4(d) of the DLRPC.102   

 As with Infotechnology and Crumplar, Hunt does not bear on the trial court’s 

application of Rule 90.1 to pro hac vice matters.  Just as the trial court here eschewed 

                                           
98  Id. at 1011. 
99  2021 WL 2418984, at *1 (Del. June 10, 2021). 
100  Id. at *5.    
101  Id. at *4-5. 
102  Id. at *6.    
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any claim to enforce the DLRPC or any other rules of professional conduct, and 

declined to impose any monetary sanction under Rule 11, so also it declined to 

impose a sanction under its inherent power.  Its only action was to revoke the 

privilege of continued admission pro hac vice, as Rule 90.1 authorized it to do.   

Finally, Wood’s “objective standard” argument fails because the trial court 

did in fact apply an objective standard in declining to accept as dispositive Wood’s 

contentions as to his subjective intend.  For example, the trial court declined to 

accept as dispositive Wood’s denial of any “intent of the parties, including himself,” 

to mislead the Georgia court by means of an inaccurate expert report.103  Instead, the 

court relied on the objective facts of Wood’s extensive experience, and his duty to 

ensure the accuracy of the report before filing, in concluding that his failure to do so 

was objectively “incompetent” if not subjectively “mendacious.”104  Similarly, with 

respect the Wisconsin case, the court did not accept Wood’s subjective defense that, 

because he was not “the attorney of record,” he was not personally responsible for 

the errors in the pleadings.105  The court held that, as one of the counsel listed on the 

docket, he was fully responsible for the filing of the complaint.106 

 

                                           
103  A12. 
104  A74.   
105  A12.   
106  A75. 
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4. The Court Properly Exercised Its Discretion in Determining 
That Continuing Wood’s Admission Pro Hac Vice Would Be 
Inappropriate and Inadvisable Based on His Conduct in the 
Georgia and Wisconsin Cases. 

 
Finally, the trial court acted within its discretion by (i) specifically identifying 

in the Rule to Show Cause the numerous concerns that Wood needed to address; (ii) 

providing Wood with a meaningful opportunity to respond to the Rule to Show 

Cause, and (iii) basing its decision “upon conscience and reason, as opposed to 

capriciousness or arbitrariness.”107 

Proper Notice.  In its Rule to Show Cause, the court specifically itemized the 

findings and deficiencies that Wood needed to address.  Wood does not contest that 

he was fairly put on notice of the conduct in the Georgia and Wisconsin cases that 

had raised concerns regarding the appropriateness of his continued admission pro 

hac vice.  

Meaningful Opportunity to Respond.  As discussed above, the court applied 

the plain language of Rule 90.1(e), which required that Wood be given “a hearing or 

other meaningful opportunity to respond.”  While the trial court originally intended 

to allow both a written submission from Wood and his Delaware counsel and an 

opportunity to be heard orally, the nature of the Response led the court to reconsider 

whether a hearing was warranted.  As the court noted, the Response “focused 

                                           
107  In re Asbestos Litig., 228 A.3d 676, 681 (Del. 2020). 
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primarily upon the fact that none of the conduct . . . questioned occurred in [the trial 

court].”108  Wood relied on a legal argument, supported by a declaration from a legal 

ethics expert, that the court had no jurisdiction to enforce the DLRPC – a contention 

with which the court had “no disagreement.”109  This proposition missed the point 

of the Rule to Show Cause and ignored the clear language of Rule 90.1 that required 

the court determine whether his continued admission would be inappropriate or 

inadvisable in light of his conduct and not whether Wood had violated the rules of 

professional conduct.  Because the strategy employed in the Response was “not 

helpful regarding the issue of the appropriateness and advisability of continuing 

admission pro hac vice,”110 the court acted within the broad scope of its discretion 

in concluding that oral argument would not have been fruitful.   

In addition, while Wood took issue with a few of the trial court’s 

characterizations of the facts, he did not contest the facts as set forth in the Rule to 

Show Cause and as found by the courts in Georgia and Wisconsin.  Wood chose not 

to provide a detailed response to the concerns raised by the trial court, and filed no 

affidavit presenting evidence in this defense.  On the contrary, Wood requested that 

                                           
108  A72. 
109  Id. 
110  Id. 
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he be permitted to withdraw from the case.111  Ultimately, the court found that 

continued admission would be inappropriate regardless of whether Wood’s conduct 

was “mendacious” or merely “incompetent,”112 so there was no reason to hold a 

hearing to assess Wood’s credibility. 

Wood claims that at “no point” was he given a meaningful opportunity to 

respond.113  However, he does not explain why the opportunity to respond in writing 

was not meaningful or what he would have said at a hearing other than what he chose 

to argue in the Response.  Rather, his concern appears to be, not that his opportunity 

was not meaningful, but that the court allegedly gave his Response “little weight.”114   

Wood also claims that if he had been given an opportunity to respond orally, 

“the allegations in the January 11 Opinion and Order could have been corrected and 

put in proper context.”115  This contention ignores the fact that the “allegations” were 

set forth in the Rule to Show Cause in order for him to correct them or put them in 

proper context in his Response.  It is not enough for Wood to say, on appeal, that 

“[i]t is unclear what, if any involvement Wood had in drafting the initial pleadings” 

                                           
111  A14.   
112  A74.  See also A74-75 (commenting that the complaint in the Wisconsin 
case “would not survive a law school civil procedure class”). 
113  OB at 29. 
114  Id. 
115  OB at 32.   
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in the Wisconsin case.116  It was Wood’s obligation, in response to the Rule to Show 

Cause, to make clear the extent of his involvement and “show cause” why he should 

not be held responsible for those pleadings.  

No Abuse of Discretion.  Finally, the court’s conclusion that Wood’s 

continued admission would be “inappropriate and inadvisable” was based “upon 

conscience and reason, as opposed to capriciousness or arbitrariness.”117  With 

regard to the court’s specific concerns as enumerated in the Rule to Show Cause, 

Wood offered nothing to show why such concerns did not render his continued 

admission inappropriate or inadvisable.  For example, the court did not 

misapprehend Wood’s involvement in the Georgia case as a litigant, as Wood 

claimed in his Response.118  The court did not accept his litigant status as a defense, 

reasoning that, as an attorney, Wood has “an obligation, whether on his own or for 

clients, to file only cases which have a good faith basis in fact or law.”119  The Wood 

court’s holding that there was “no basis in fact or law” to grant Wood the relief he 

sought also remained a concern, which Wood did nothing to negate by characterizing 

                                           
116  OB at 6; see also OB at 24 (“Wood’s level of participation in the drafting 
and filing of the initial pleading in the Wisconsin litigation is unclear . . . .”). 
117  OB at 29. 
118  A11.  The Rule to Show Cause identified Wood as the “Plaintiff in the case 
of L. Lin Wood Jr. v. Brad Rattensperger, et al.”  A7.   
119  A74. 
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the holding as “merely determin[ing] there was an insufficient basis to support to 

requested injunctive relief.”120  The court also remained justifiably troubled by the 

erroneous affidavit of an expert witness that was filed in support of Wood’s case, 

despite Wood’s denial of any intent to mislead.121 

Similarly, the trial court acted within the scope of its discretion in rejecting 

Wood’s contention that he was not responsible for the numerous errors in the 

Wisconsin pleadings.  The court’s review of the docket showed that he was counsel 

of record and therefore responsible for filings.122  The trial court also acted within 

the scope of its discretion by rejecting Wood’s attempt to minimize the many 

mistakes and deficiencies – including filing a complaint on behalf of someone who 

did not authorize that action – as “proof reading errors.”123   

In finding Wood’s continued admission inappropriate and inadvisable, the 

January 11 Order properly noted the stark contrast between counsel who practice 

daily in a civil, ethical way before it, and the conduct that Wood engaged in as 

reflected in the decisions of the courts in Georgia and Wisconsin.124  In light of that 

contrast, the court’s conclusion that Wood’s continued admission pro hac vice would 

                                           
120  A11 
121  Id. 
122  A75 (footnote 1). 
123  A12; A74. 
124  A75. 
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be inappropriate and inadvisable was well within its discretion.  By way of further 

comparison, in Mumford and LendUS, Delaware trial courts found that the egregious 

behavior of an attorney admitted pro hac vice at a deposition (and, in LendUS, the 

attorney’s lack of candor to the court about it) warranted revocation.125  Here, 

Wood’s conduct was comparably egregious, even if considered simply incompetent 

rather than mendacious, as it occurred repeatedly in two high profile litigations of 

great public import. 

Finally, Wood argues that the January 11 Order “has been working 

considerable hardship” upon him.126  In support of this contention, he cites a 

memorandum of law filed in the Eastern District of New York in support of a motion 

to revoke his admission pro hac vice, wherein the movant relied, “among other 

things,” upon the January 11 Order.127  The “other things” addressed in the 

memorandum include numerous other instances of misconduct – including his 

attacks on Chief Justice John Roberts, false and frivolous filings around the country, 

and false statements to the Eastern District of New York.128  As just one matter 

among many, the January 11 Order cannot fairly be blamed for any loss of 

                                           
125  See State v. Mumford, 731 A.2d 831, 835-36 (Del. Super. Ct. 1999); LendUS 
LLC v. Goede, 2018 WL 6498674, at *9 (Del. Ch. Dec. 10, 2018). 
126  OB at 29-30. 
127  OB 29-30; A140-143. 
128  See A136-37, 139-40, 143-48. 
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reputation.129  Courts that consider the Order in connection with future motions for 

admission pro hac vice will exercise their own discretion, according to their own 

court rules and case law standards, as to the weight the Order should be given in 

relation to other considerations. 

 

  

                                           
129  Motions to disqualify and motions for sanctions against Wood have been filed 
in multiple jurisdictions.  Two motions for sanctions were filed in King v. Whitmer, 
No. 20-cv-13134 (E.D. Mich. Dec. 22, 2020) (AC11, 23); a motion to disqualify and 
revoke appearance pro hac vice was filed in La Liberte v. Joy Reid, No. 18-cv-05398 
(E.D.N.Y. Jan. 25, 2021) (AC25); and a motion for attorney fees and sanctions was 
filed in Feehan v. Wis. Elections Comm’n, No. 20-cv-1771 (E.D. Wis. Mar. 31, 
2021) (AC27).  Most recently, a motion for order to show cause why Wood should 
not be held in criminal contempt for violating local rules prohibiting recording and 
broadcasting of judicial proceedings was filed in King, 20-cv-13134 (E.D. Mich. Jul. 
13, 2021) (AC85). 
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CONCLUSION 

 The Superior Court’s January 11 Order revoking the admission pro hac vice 

of Wood should be affirmed because the court applied Rule 90.1 as written and 

properly acted within the scope of its discretion.  Wood’s contentions on appeal, 

drawn from case law addressing a trial court’s jurisdiction to enforce the DLRPC 

and to impose monetary sanctions under Rule 11, lack merit because they are 

inconsistent with the language and purpose of Rule 90.1.  Wood’s proposal that the 

court should be barred from considering conduct in other jurisdictions after 

admission pro hac vice is inconsistent with provisions in Rule 90.1 requiring the 

court to consider such conduct prior to granting admission.  Wood’s proposal that a 

“clear and convincing” standard be imposed be is contrary to the existing broad 

“inappropriate or inadvisable” standard in Rule 90.1(e).  Wood’s argument for a 

mandatory opportunity to present evidence and respond orally is contrary to the plain 

language in Rule 90.1(e) permitting the court to provide a hearing “or other 

meaningful opportunity to be heard.” 

Where, as here, the trial court does not attempt to enforce the rules of 

professional conduct, and does not impose monetary sanctions (either under Rule 11 

or its inherent powers), the trial court is entitled to rely on Rule 90.1 to guide its 

discretion in determining whether an admission pro hac vice, once granted, should 

be continued or revoked.  For the reasons set forth above, the trial court properly 
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applied Rule 90.1(e) and acted within its discretion in revoking Wood’s admission 

pro hac vice.   

        
 
 
 
 
 
 
 
 
 
 
 
 
Dated:  July 16, 2021 
 

Respectfully submitted,  
 
 
/s/ Matthew F. Boyer    
Matthew F. Boyer (Del. Bar No. 2564) 
Lauren P. DeLuca (Del. Bar No. 6024) 
CONNOLLY GALLAGHER LLP 
1201 North Market Street, 20th Floor 
Wilmington, DE 19801 
(302) 757-7300 
mboyer@connollygallagher.com 
 
Amicus Curiae 
 

 



IN THE SUPREME COURT OF THE STATE OF DELAWARE 

 

CARTER PAGE,    § 

      § No. 69, 2021 

  Defendant Below,  § 

  Appellant,   § Court Below—Superior Court 

      § of the State of Delaware 

  v.    § 

      § C.A. No:  S20C-07-030  

OATH INC.,    § 

      §  

  Plaintiff Below,  § 

  Appellee.   § 

  

     Submitted: November 10, 2021 

     Decided: January 19, 2022 

 

Before SEITZ, Chief Justice; VALIHURA, VAUGHN, TRAYNOR, and 

MONTGOMERY-REEVES, Justices, constituting the Court en banc. 

 

PER CURIAM: 

 

O R D E R  

This 19th day of January, 2022, the Court has considered the parties’ briefs, 

the record on appeal, and the argument of counsel, and it appears that: 

(1) In July 2020, Carter Page filed a defamation action in the Superior 

Court against Oath, Inc., alleging that certain of Oath’s subsidiaries had published 

articles falsely accusing him of colluding with Russian agents to interfere with the 

2016 presidential election. 

 (2) Shortly after that, Page’s Delaware counsel moved under Delaware 

Superior Court Civil Rule 90.1 for the admission pro hac vice of L. Lin Wood, a 
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lawyer licensed to practice in Georgia, so that he could appear as Page’s attorney in 

Page’s defamation action.  The court granted the motion. 

(3) After Page filed an amended complaint, Oath moved to dismiss it.  The 

parties briefed the motion and, on December 16, 2020, the court notified counsel that 

the court would hear oral argument on the motion on January 13, 2021. 

(4) Two days later, the Superior Court sua sponte issued a Rule to Show 

Cause directing Wood to show why his admission pro hac vice should not be 

revoked.  According to the Rule, “[i]t appear[ed] to the Court that, since the granting 

of Mr. Wood’s [pro hac vice] motion, he ha[d] engaged in conduct in other 

jurisdictions, which, had it occurred in Delaware, would violate the Delaware 

Lawyers’ Rules of Professional Conduct. . . .”1 

(5) The Rule identified specific concerns regarding Wood’s conduct in 

litigation in Georgia and Wisconsin related to the recent 2020 presidential election 

on November 3, 2020.  Specifically, the court pointed to several pleading 

irregularities in an action filed in the United States District Court for the Eastern 

District of Wisconsin.  As far as we can tell, the pleadings in that case were not 

signed by Wood but named him as an “attorney to be noticed.”  The court also 

referred to a complaint of questionable merit filed in the United States District Court 

for the Northern District of Georgia, in which, the court suspected, “Wood filed or 

 
1 App. to Opening Br. at A5. 
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caused to be filed [an expert affidavit] . . . [,] which contained materially false 

information. . . .”2  In the Georgia case, Wood was the named plaintiff and was 

represented by counsel. 

(6) The court directed Wood and his Delaware counsel to respond to the 

Rule to Show Cause by January 6, 2021, and stated that it would “hear counsel on 

[January 13, 2021—the date set for oral argument on the pending motion to dismiss] 

in response to the Rule to Show Cause.”3  The court also invited Oath to state its 

position, if it had one, but Oath declined. 

(7) In his response, Wood denied generally that he had violated “any of the 

Delaware Professional Conduct Rules or conduct rules in any other jurisdiction in 

connection with his involvement in the matters cited by the Court.”4  More 

specifically, he noted that he had not appeared as counsel in the Georgia litigation 

but was the plaintiff and represented by counsel in that matter.  And he further stated 

that there had been “no claim of sanctionable or disciplinary conduct against [his 

counsel] or his firm and certainly none against Wood as plaintiff”5 in the Georgia 

litigation.  In connection with a questionable affidavit referred to in the Rule to Show 

 
2 App. to Opening Br. at A7. 
3 Id. at A8. 
4 Id.at A12. 
5 Id. at A11. 
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Cause, Wood “denied any intent of the parties, including himself, to mislead the 

Court.”6 

(8) As to the Wisconsin litigation, Wood pointed out that he was not the 

attorney of record in that matter and was merely listed as “Counsel to be Noticed”7 

on the court’s docket sheet.  He further stated that he “never appeared” in the case 

during the brief eight-day period between the filing date and the date of dismissal. 

(9) Despite legal argument that revocation of his pro hac vice admission 

was not warranted, Wood “request[ed] to withdraw his application for pro hac vice 

admission and his appearance”8 in this case. 

(10) On January 11, 2021, two days before the hearing on the defendant’s 

motion to dismiss and the court’s Rule to Show Cause, the Superior Court issued a 

Memorandum Opinion and Order revoking its prior order admitting Wood pro hac 

vice and cancelling the January 13 argument on the motion to dismiss.  As of that 

date, neither the Georgia nor the Wisconsin court had cited Wood for sanctionable 

conduct. 

 
6 Id. at A12. 
7 Id.  
8 Id. at A14. 
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(11) After Wood appealed to this Court, we appointed Matthew F. Boyer, 

Esquire as amicus curiae to file an answering brief in opposition to Wood’s opening 

brief.9 

(12) Superior Court Civil Rule 90.1(e) provides that “[t]he Court may 

revoke a pro hac vice admission sua sponte or upon the motion of a party, if it 

determines, after a hearing or other meaningful opportunity to respond, the continued 

admission pro hac vice to be inappropriate or inadvisable.”  We review a trial court’s 

decision to revoke a lawyer’s pro hac vice motion for abuse of discretion.10 

(13) Despite the concerns expressed by the Superior Court in its Rule to 

Show Cause regarding whether Wood’s conduct in the Georgia and Wisconsin case, 

had it occurred in Delaware, violated the Delaware Lawyers’ Rule of Professional 

Conduct, it insisted in its opinion and order that it was not engaging in lawyer 

discipline.  Instead, according to the court, it was merely making a determination 

under Superior Court Civil Rule 90.1(e) of the appropriateness and advisability of 

Wood’s continued pro hac vice admission. 

(14) The court did not explain, however, why Wood’s request to withdraw 

his pro hac vice application and appearance did not adequately address the court’s 

 
9 We thank Mr. Boyer and his associate, Lauren P. DeLuca, for their assistance, which was 

professionally rendered in the best traditions of the Delaware Bar. 
10 Vrem v. Pitts, 44 A. 3d 923, 2012 WL 1622644, at *2 (Del. May 7, 2012) (TABLE) (noting that 

“the decision whether to admit an out-of-state attorney pro hac vice lies within the discretion of 

the Superior Court” and reviewing the trial court’s revisiting and vacating of its prior order 

admitting attorney under abuse-of-discretion standard). 
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putatively limited concern.  Instead, without affording Wood the opportunity to 

appear at the hearing that was scheduled two days hence, the stated purpose of which 

was to hear his response to the Rule to Show Cause, the court made factual findings 

adverse to Wood.  For instance, the Court found that Wood’s conduct in the Georgia 

and Wisconsin litigation, “albeit not in [the court’s] jurisdiction, exhibited a toxic 

stew of mendacity, prevarication and surprising incompetence.”11   

(15) The Court also found that the Georgia court’s conclusion that there was 

“no basis in fact or law to grant [Wood] the [injunctive] relief he [sought],”12 

“indicate[d] that the Georgia case was textbook frivolous litigation.”13  Yet neither 

the Georgia trial court nor the Eleventh Circuit Court of Appeals,14 to which Wood 

appealed, made any findings that Wood’s complaint was frivolous or filed in bad 

faith.  As to this point, we do not view the Georgia court’s determination that Wood’s 

request for injunctive relief was without factual or legal merit as equivalent to a 

finding that his complaint was frivolous.  To the contrary, our own ethical rules, by 

prohibiting a lawyer from asserting claims “unless there is a basis in law for doing 

so that is not frivolous,”15 implicitly recognize that a claim ultimately found to lack 

a basis in law and fact can nonetheless be non-frivolous. 

 
11 Page v. Oath, Inc., 2021 WL 82383, at *2 (Del. Super. Ct. Jan. 11, 2021). 
12501 F. Supp. 3d at 1331. 
13 2021 WL 82383 at *2. 
14 See Wood v. Raffensperger, 981 F.3d 1307 (11th Cir. 2020). 
15 DPCR Rule 3.1. 
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(16) More questionable yet was the court’s insinuation that Wood was at 

least partially responsible for the troubling events that occurred at the United States 

Capitol on January 6, 2021—a topic not addressed in the Rule to Show Cause. 

(17) In reaching these conclusions, the Superior Court resolved factual 

issues raised in Wood’s written response and did so on a paper record and in advance 

of a hearing that had been scheduled to address the matter.  And though the court 

said that its decision was not influenced by its conjecture that Wood’s conduct had 

precipitated the traumatic events of January 6, its willingness to pin that on Wood 

without any evidence or giving Wood an opportunity to respond is indicative of an 

unfair process. 

(18) Both the tone and the explicit language of the Superior Court’s 

memorandum opinion and order suggest that the court’s interest extended beyond 

the mere propriety and advisability of Wood’s continued involvement in the case 

before it.  In fact, one cannot read the court’s order without concluding that the court 

intended to cast aspersions on Wood’s character, referring to him as “either 

mendacious or incompetent”16 and determining that he was not “of sufficient 

character”17 to practice in the courts of our State.  We offer no opinion on the 

accuracy of these characterizations, but we see no evidence in the Superior Court’s 

 
16 2021 WL 82383 at *2. 
17 Id. 
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record that supports them.  Similarly, the court’s foray into the events of January 6 

and its unequivocal finding that “[n]o doubt [Wood’s] tweets . . . incited the [] 

riots,”18 was not justified given the scope of the Rule to Show Cause and the record. 

(19) Because the Superior Court’s revocation order is based on factual 

findings for which there is no support in the record and because the court failed to 

explain why Wood’s withdrawal would not moot the court’s concerns about the 

appropriateness or advisability of Wood’s continued admission, we find that the 

court’s revocation order was an abuse of discretion.   

(20) To be clear, when a lawyer admitted pro hac vice to practice in a trial 

court of this state is accused of serious misconduct in another state, the admitting 

trial court is not powerless to act.  It might be appropriate to issue—as the court did 

in this case—a rule to show cause why the out-of-state lawyer’s pro hac vice status 

should not be revoked, and to act upon that rule if cause is not shown.  But when, as 

here, the allegations of misconduct in another state have not yet been adjudicated, 

there is no assertion that the alleged misconduct has  disrupted or adversely affected 

the proceedings in this State, and the lawyer agrees to withdraw his appearance and 

pro hac vice admission, it is an abuse of discretion to preclude the lawyer’s motion 

to withdraw in favor of an involuntary revocation of the lawyer’s admission. 

 
18 Id. 
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NOW, THEREFORE, the Superior Court’s January 11, 2021 Memorandum 

Opinion and Order revoking its August 18, 2020 Order granting Wood’s application 

for admission to practice in this action pro hac vice is hereby VACATED. 



Panel 3: False Claims Act/  
Qui Tam Claims
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Hoyer Law Group, PLLC
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Origins of the False Claims Act
• The False Claims Act (“FCA”), 31 U.S.C. §§ 3729 - 3733 was 

enacted in 1863 by a Congress concerned that suppliers of 
goods to the Union Army during the Civil War were 
defrauding the Army. 

• Dubbed the “Lincoln Law,” the FCA was passed in response 
to rampant fraud by private contractors who were billing the 
government for goods that were not actually delivered. The 
Lincoln Law version of the FCA went through a number of 
changes between the Civil War and World War II. 

• Unfortunately, each set of amendments weakened the 
effectiveness of the False Claims Act, resulting in its 
diminished use as a weapon for qui tam whistleblowers to 
combat fraud against government programs. Because the 
amendments to the FCA drastically reduced the potential 
rewards for qui tam whistleblowers, many people were no 
longer willing to bring a qui tam action and risk their jobs by 
accusing their employers of illegal behavior.



Evolution of the FCA-
Reform Act of 1986

• When increased federal expenditures throughout the 1970s 
and 1980s led to an increase in fraud against the 
government, the need to amend the False Claims Act 
became clear. In response to growing concerns about the 
FCA’s ability to stem fraud, Senator Charles Grassley and 
Representative Howard Berman sponsored the False Claims 
Reform Act of 1985. 

• This law, passed in 1986, made sweeping changes to the 
FCA. These amendments made it easier for the government 
to investigate FCA cases, lowered the required burden of 
proof, increased the potential whistleblower’s share to 15-
30%, imposed treble (triple) damages for fraud, lengthened 
the statute of limitations for filing qui tam suits, and 
required defendants to pay reasonable fees to the 
whistleblower’s attorneys in successful qui tam
prosecutions.



• Most importantly, the amendments underscored Congress’ 
intent to forge a powerful partnership between government 
enforcement authorities and the citizen-whistleblower in 
qui tam actions. Congress expanded the role of 
whistleblowers and their counsel in qui tam actions and 
allowed them to supplement the government’s resources in 
the investigation and prosecution of qui tam actions. The 
amendments also included provisions to protect qui tam
whistleblowers from employer retaliation.

• With the exception of minor changes in 1988 and 1990, the 
1986 version of the False Claims Act was in effect through 
early 2009. This version substantially increased the 
government’s power to combat fraud, as shown by the 
increase in the number of qui tam cases filed and tax dollars 
recovered. The number of qui tam cases filed each year 
increased more than tenfold, from 31 cases in 1987 to 356 
cases in 2007. The 1986 amendments also allowed the 
federal government to collect more than $13.6 billion in qui 
tam cases. 



Fraud Enforcement and 
Recovery Act of 2009 (“FERA”)
• The economic crisis of the past several years, combined with 

some judicial decisions that circumscribed the effectiveness 
of qui tam actions, again prompted Congress to reevaluate 
the FCA. Recognizing the key role the False Claims Act plays 
in both deterring and uncovering fraud, Congress 
strengthened the law in early 2009 through FERA

• The FERA amendments encompass significant 
improvements to the False Claims Act. These improvements 
include, among other things, broadening the scope of fraud 
covered by the FCA, enhancing the government’s ability to 
investigate fraud and false claims, allowing the government 
to recover its costs expended in investigating and 
prosecuting FCA cases, and reducing defendants’ ability to 
escape liability through technicalities.



• Moreover, the FERA amendments included changes that 
underscored the importance of qui tam whistleblowers in 
combating fraud. In addition to the changes outlined above, 
the FERA amendments provided for freer exchange of 
information between federal, state, and local government 
attorneys and whistleblowers’ attorneys, and also expanded 
whistleblowers’ protection from employer retaliation.

• The FERA amendments reflect the ever-growing importance 
the government places on the FCA’s role in combating fraud. 
With dramatically increased federal spending under the 
stimulus package, the FCA has played a vital role in ensuring 
the integrity of government programs and contracts for over 
a decade. 



State FCAs
• A majority of states (along with the District of Columbia and Puerto Rico) have 

passed their own False Claims Act laws to combat fraud against their 
taxpayers. 

• Most of these FCA statutes are structured similarly to the federal FCA and 
include qui tam provisions that allow whistleblowers to sue in the name of the 
state and receive a share of any recovery



FCA Liability
• § 3729(a)(1)(A) and (B) set forth FCA liability for any person 

who knowingly submits a false claim to the government or 

causes another to submit a false claim to the government or 

knowingly makes a false record or statement to get a false 

claim paid by the government.

• Section 3729(a)(1)(C) creates liability for those who 

conspire to violate the FCA. 

• Section 3729(a)(1)(G) is known as the reverse false claims 
section; it provides liability where one acts improperly – not 

to get money from the government, but to avoid having to 

pay money to the government.



Award to the Relator
• If the government intervenes in the qui tam action, the relator is 

entitled to receive between 15 and 25 percent of the amount 
recovered by the government through the qui tam action. If the 
government declines to intervene in the action, the relator’s share 
is increased to 25 to 30 percent. 

• Under certain circumstances, the relator’s share may be reduced to 
no more than ten percent--if the relator planned and initiated he 
fraud (i.e. if the Relator was an architect of the fraud), the court 
may reduce the award without limitation. 

• The relator’s share is paid to the relator by the government out of 
the payment
received by the government from the defendant. If a qui tam 
action is successful, the relator also is entitled to legal fees and 
other expenses of the action by the defendant. 



Statutory Bars to qui tam 
Actions

The FCA provides several circumstances in which a relator 
cannot file or pursue a qui tam action:

1. The relator was convicted of criminal conduct arising from 
his or her role in the FCA violation. § 3730(d)(3). (He/she was 
the “architect of the fraud”).

2. Another qui tam concerning the same conduct already has 
been filed (this is known as the “first to file bar”). §3730(b)(5).

3. The government already is a party to a civil or administrative 
money proceeding concerning the same conduct. (i.e.: the 
proverbial whistle has already been blown). §3730(e)(3).



4. The qui tam action is based upon information that has been 
disclosed to the public through any of several means: criminal, 
civil, or administrative hearings in which the
government is a party, government hearings, audits, reports, 
or investigations, or through the
news media (this is known as the “public disclosure bar.”) 
§3730(e)(4)(A). 

**There is an exception to the public disclosure bar where the 
relator was the original source of the information.



Overlap of the FCA and Employment Law 
(“Section (h) Claims”)

• IN GENERAL—Any employee, contractor, or agent shall be entitled
to all relief necessary to make that employee, contractor, or agent
whole, if that employee, contractor, or agent is discharged,
demoted, suspended, threatened, harassed, or in any other manner
discriminated against in the terms and conditions of employment
because of lawful acts done by the employee, contractor, or agent
on behalf of the employee, contractor, or agent or associated others
in furtherance of other efforts to stop one or more violations of this
subchapter. . . . 

• RELIEF—Relief . . . shall include reinstatement with the same seniority status
that employee, contractor, or agent would have had but for the discrimination, 
2 times the amount of back pay, interest on the back pay, and compensation for any
special damages sustained as a result of the discrimination,
including litigation costs and reasonable attorneys’ fees. 



Common Types of FCA Fraud
u Medicare/Medicaid/TRICARE

u Hospitals/Doctors

u Upcoding/Unbundling 

u Unnecessary Services

u Services not Performed 

u Medical Necessity**

u SNFs

u Home Health Care

u Mental Health Care 

u Durable Medical Equipment

u Laboratory Testing

u Kickbacks

u Anti-Kickback Statute

u Pharmaceutical 
u Off-label prescriptions

u Over-prescription

u Education
u Title IV

u Pell Grants

u Environmental
u Failure to comply with 

environmental regulations 

u Government Grants
u Misuse of Grant Funding

u Government Contracting
u Small Business Association Fraud

u Charging for equipment/services 
never provided



FCA Healthcare Case Examples
u Prime Healthcare (2018: Up-coding): Prime Healthcare Services, Inc. and 

Prime’s Founder and CEO, Dr. Prem Reddy, agreed to pay the U.S. $65 million 
to settle allegations that 14 Prime hospitals in California knowingly submitted 
false claims to Medicare by admitting patients who required less costly, 
outpatient care, and by billing for more expensive, unnecessary patient 
diagnoses (a practice known as “up-coding”). 

u Endo Pharmaceuticals (2015: Off-label marketing): Endo Pharmaceuticals 
agreed to settle a healthcare whistleblower case for $192.7 million. The 
company’s Lidoderm pain patch was originally approved to treat symptoms of 
Post Herpetic Neuralgia (“PHN”), but Endo Pharmaceuticals also marketed the 
patch for lower back pain, diabetic neuropathy and carpal tunnel syndrome–
none of which were FDA-approved uses.



Education Fraud Case Examples

u Education Management Corporation (2015: Illegal Recruiting, Consumer 
Fraud): The U.S. reached a $95.5 million global settlement with EDMC, the 
second-largest for-profit education company in the country at the time of 
settlement. It resolved allegations that EDMC violated federal and state FCA 
provisions by falsely certifying that it was in compliance with Title IV of the 
Higher Education Act (HEA) and parallel state statutes.

u The primary allegation was that EDMC unlawfully recruited students, in 
contravention of the HEA’s Incentive Compensation Ban (ICB), by running a 
high pressure boiler room where admissions personnel were paid based purely 
on the number of students they enrolled and failing to report accurate job 
statistics for student graduates, which is required by the HEA.



Education Fraud Case Examples cont.
u Caldwell University: (Abusing VA Dollars to Stay within DoEd’s 90/10 Rule): 

Caldwell submitted false claims for payment to the Department of Veterans Affairs 
(VA) in order to receive education benefits and funds pursuant to the Post-9/11 
Veterans Education Assistance Act (Post 9/11 GI Bill) to which it was not entitled. 
The Post 9/11 GI bill was designed specifically to help veterans who served in the 
armed forces following the terrorist attacks on Sept. 11, 2001.

u Caldwell contracted with Ed4Mil to recruit and enroll eligible military veterans in 
non-degree fully online classes that were purportedly provided by Caldwell. The 
VA approved the online courses for education benefits under the Post-9/11 GI Bill 
based upon the representations in Caldwell’s applications.

u However, Caldwell did not participate in developing or teaching the online 
courses. The courses were developed, taught, and administered by a sub-
contractor of Ed4Mil, an online correspondence school in Pennsylvania that was 
not approved to receive education benefits under the Post-9/11 GI Bill.

u Thousands of veterans were ultimately enrolled in the unapproved online 
correspondence courses without their knowledge while Caldwell and Ed4Mil 
profited. Even though Caldwell contributed no content or value to the courses, 
Caldwell charged the Post 9/11 GI Bill 10 to 30 times the prices charged by the 
online correspondence school for the same courses. As a result, the government 
paid over $24 million in tuition benefits to the university.

u The case settled for $4.8 million in 2020. 



Emerging FCA Issues
Many new areas of FCA fraud are emerging due to the COVID pandemic

u PPP (Paycheck Protection Program) Loan Fraud

u The Pandemic Response Accountablity Commiittee (“PRAC”) was formed by D.O.J 
in 2020

u PPP loans have accounted for more than $800 billion in spending to date

u PPP is one of approximately 420 programs that have been funded due to COVID

u Many PPP loans are granted based on self-certification, which opens the program up to 
fraud

u In 2021, 51,000 grants were awarded (worth approximately $250 billion)– many 
applications turned out to have meaningless descriptions that were used just to receive 
the funding and/or used fraudulent identifying information in order to receive the funding

u Largely due to the Government’s rush to roll out the program in a time of crisis

u PPP loan fraud is ongoing, and although the Government has put oversight 
committees in place, it still values assistance and information from insiders



Emerging FCA Issues Cont. 
u Telehealth Fraud

u Easy target for fraud

u Billing for medically unnecessary services and/or items (DME)

u Telemarketers contacting patients to provide leads to doctors in exchange for 
kickbacks (violation of the Anti-Kickback Statute)

u Orthotics (DME) and Laboratories (fake testing) are huge fraud targets

u CARES Act Fraud

u The CARES Act (Coronavirus Aid, Relief and Economic Security Act) is a $2.2 trillion 
stimulus bill passed in 2020

u D.O.J. has already settled 5 CARES Act fraud cases

u EX:  In 2021, Oasis Healthcare and its owner settled to resolve allegations that the 
Defendants knowingly falsified documents in order to receive CARES Act funds 
(certified that Oasis was eligible to participate in the Medicare program; however, 
its Medicare privileges had been revoked a year prior to the submission of the 
CARES Act application)



Benefits of Consulting with a Qui Tam 
Attorney

u Qui Tam practice is a very small niche; oftentimes, clients and attorneys are 
unaware of the False Claims Act 

u FCA attorneys frequently work closely with employment attorneys

u Many times, clients are focused on their termination, and do not know they 
have witnessed fraud and/or they do not think there’s anything they can do 
about it; it is critical to know what types of questions to ask

u Jurisdiction is *very* important– certain types of cases are more likely to be 
successful in certain Circuits or with certain USAOs

u Qui tam cases are frequently complicated and take years to investigate; it is 
important to file in the right office if there are jurisdictional options

u The size of the case, the caseload of the USAO and the USAO’s experience with the 
type of case to be filed are all very important factors 
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PANDEMIC-RELATED FRAUD
AND THE FCA



DISCUSSION TOPICS

• Overview of Pandemic Spending
• Typology of FCA Cases
• FCA Issue Spotting
• Addressing Misconceptions  
• Trends to Watch 
• Resources 



PANDEMIC SPENDING

Details and Interactive tools available at 
www.pandemicoversight.gov

http://www.pandemicoversight.gov/


NEW OVERSIGHT MECHANISMS

• Pandemic Response Accountability Committee (PRAC)  
• A committee of the Council of the Inspectors General on Integrity and Efficiency (CIGIE)
• Committee comprised of 22 Inspectors General 

• Special Inspector General for Pandemic Recovery (SIGPR) 
• Audits and investigates of the making, purchase, management, and sale of certain loans, 

loan guarantees, and other investments by the Secretary of the Treasury under certain 
subparts of the CARES Act

• DOJ Office of Legal Counsel Memorandum Regarding SIGPR Jurisdiction – April 29, 2021 



FCA TYPOLOGY – SBA PROGRAMS

 Paycheck Protection Program (PPP)

• More than 11.4 million loans totaling more than $790 billion 

• More than 5,000 lenders 

• More than 9.2 loan forgiveness payments totaling nearly $670 billion 

• Average loan approx. $100K in 2020, and well under for 2021 

 Economic Injury Disaster Loans (EIDL) 

• Nearly 3.9 million loans totaling more than $316 billion 

• Average loan approx. $80K 

 Shuttered Venue Operators Grants (SVOG) 

• Grants equal 45% of their gross earned revenue; capped at $10 million

 Restaurant Revitalization Fund (RRF) 

Common Question:
Can person participate in more than 1 program? 

Answer:  It depends …



Cross-Program Eligibility 
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Paycheck Protection Program

• Established by the CARES Act (March 2020)

• Modified by PPP Flexibility Act (June 2020); Economic Aid Act 
(December 2020); and American Rescue Plan Act (February 
2021)

• 20+ Interim Final Rules and extensive subregulatory guidance 
(e.g., FAQs) 

• Purpose – give small businesses capital needed to keep 
employees on payroll and meet other obligations (e.g., rent, 
mortgage interest, utilities)

• Not a direct SBA loan program; SBA administers the program, 
but borrowers must apply through SBA-accredited lenders 

7



PPP Loan Basics
• Businesses can borrow 2.5x their average monthly payroll up to 

$10m maximum  

• Independent contractors, sole proprietors, and other self-
employed workers can borrower 2.5x average monthly 
earnings* up to $100k

• No collateral or personal guarantees

• 100% guaranteed by SBA 

• Maturity 2 years or 5 years, with 1% interest 

• 100% Forgiveness if at least 60% spent on payroll and other 
40% on eligible uses within 24* weeks of disbursement    

8
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PPP – First Draw
• Borrower in operation as of February 15, 2020 and has not 

permanently closed

• Borrower satisfies size standard (500/ 300; industry size standard 
or alternative size standard; SBA affiliation rules apply)

• Borrower not suspended/ debarred/ excluded and not “presently 
involved in any bankruptcy”

• U.S. is primary residence of all employees included in the loan 
applicant’s calculation 

• Borrower “is not engaged in any activity that is illegal under 
federal, state or local law”; no owner of 20% or greater has had 
certain criminal convictions 

• Borrower certifies in good faith that “current economic 
uncertainty” necessitates the loan    

• Will obtain only one loan prior to December 31, 2020   
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PPP – Second Draw

• “Targeted Eligibility”  

• Previously received First Draw PPP loan and used the full 
amount only for authorized uses;

• Has no more than 300 employees; and  

• Can demonstrate at least 25% reduction in gross receipts 
between comparable quarters 2019 v. 2020

• Applicants with significant ties to the PRC are not eligible for PPP2

• For most borrowers, 2.5x their average monthly payroll from 2019 
or 2020, but maximum lowered to $2m  

• Other eligibility criteria similar to First Draw 
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PPP – Forgiveness

• Borrower must submit forgiveness application to lender (e.g., SBA 
Form 3508, 3508EZ)

• Lender required to make decision within 60 days of receipt of 
forgiveness application 

• If lender determines that borrower is entitled to full or partial 
forgiveness, lender requests issues decision to SBA and requests 
payment

• SBA has 90 days to review and make final forgiveness 
determination 

• If forgiveness request is denied in full or in part, any remaining 
balance must be repaid by the borrower on or before maturity 
date on the loan  
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PPP – “Safe Harbors”

• For loans under $2m, borrowers will be presumed to have certified 
in good faith that “current economic uncertainty” necessitates the 
loan.   

• More flexibility added for reductions in FTEs

• If business were required to be fully or partially shut down 
due to public health guidelines 

• FTEs initially reduced but then restored by December 31, 
2020. 

• Certain employees can be excluded from FTE calculation if, 
for example, you made a good-faith written offer to restore 
reduced hours/ position but employee rejected it. 



FCA TYPOLOGY – SBA PROGRAMS

Potential Defendants 

1. Borrowers/ Grantees 
2. Lenders (PPP) 
3. Third-Party Agents 



FCA TYPOLOGY – BORROWERS/ GRANTEES

• Eligibility
• Not operating as of February 15, 2020
• Size/ concealed affiliations 
• Suspended/ Debarred/ Excluded 
• Involved in Bankruptcy
• Received duplicate loans in same draw or received PPP2 + SVO
• Ineligible entity (e.g., certain 501(c)’s; state agencies/ components)
• Criminal Convictions
• Significant ties to the PRC (second draw) 
• Lack of “economic uncertainty” 

• Loan/ Grant Calculation
• Inflating salaries or net/ gross income 
• Inflating headcount/ including 1099s  

• Use of Loan/ Grant Funds 
• Paying executive bonuses 
• Reducing FTEs 
• Impermissible uses 

SlideBelts, Inc. (E.D. Cal.) – January 2021 Walia PMC (E.D. Cal.) – April 2021
Sextant Marine (S.D. Fla.) – October 2021
Zen Solutions (E.D. Va.) – February 2022

Bernstein/ All in Jets LLC (S.D. Fla.) – August 2021

Christopher Construction (D.N.J.) – Feb. 2022



FCA TYPOLOGY – LENDERS (PPP)    

• Loan Review/ Verification
• Failure to collect required documents from borrower
• Failure to review/ verify info provided by borrower 
• Failure to require certifications/ attestations  

• Improper retention/ use of borrower funds
• Offset existing business debt

• “Hold Harmless” Provisions – See First Interim Final Rule, 85 Fed. Reg. 73 (April 15, 2020) 



FCA TYPOLOGY – THIRD-PARTY AGENTS

• Borrower Agents 
• CPAs/ accountants
• Tax Preparers
• Payroll companies 

• Lender Agents 
• Fintechs 



SBA PROGRAMS – ISSUE SPOTTING
• PPP Damages 

• Alternate Remedy, 31 U.S.C. § 3730(c)(5)

• Public Disclosure Bar, 31 U.S.C. § 3730(e)(4)(A)

• Materiality
• U.S. ex rel. Bibby v. Mortgage Investors Corp.987 F.3d 1340 (11th Cir. 2021)

• Scienter, 31 U.S.C. § 3729(b)(1)
• “Regulatory Ambiguity”
• Reasonable (but incorrect) interpretation  



FCA TYPOLOGY – TREASURY PROGRAMS

 Coronavirus State and Local Fiscal Recovery Funds (SLFRF) 
• $350 billion 
• Replace lost public sector revenue 
• Premium pay for essential workers
• Invest in water, sewer, and broadband infrastructure

 Coronavirus Relief Fund (CRF) 
• $150 billion 
• Covers necessary expenditures 

1. incurred due to the public health emergency with respect to 
the Coronavirus Disease 2019 (COVID–19);

2. were not accounted for in the budget most recently 
approved as of March 27, 2020 (the date of enactment of 
the CARES Act) for the State or government; and

3. were incurred during the period that begins on March 1, 
2020, and ends on December 31, 2021.



TREASURY PROGRAMS – ISSUE SPOTTING

• Amenability to Suit Under FCA 
• Vermont Agency of Natural Resources v. United States ex rel. Stevens, 529 U.S. 765 (2000)
• Cook County, Illinois v. United States ex rel. Chandler, 538 U.S. 119 (2003)

• FCA Reach to Sub-Grantees / Sub-Recipient
• United States v. Neifert-White Co., 390 U.S. 228 (1968)
• United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943)



FCA TYPOLOGY – HEALTHCARE

 Advanced/ Accelerated Payments (AAP) 
• Accelerated Payment Program (for Part A providers) 
• Advance Payment Program (for Part B suppliers) 
• Payments were made “available to any Medicare provider/supplier who submits a request to the appropriate Medicare Administrative Contractor (MAC) and meets 

the required qualifications,” which include:  
• Have billed Medicare for claims within 180 days immediately prior to the date of signature on the provider’s/supplier’s request form 
• Not be in bankruptcy 
• Not be under active medical review or program integrity investigation 
• Not have any outstanding delinquent Medicare overpayments

• Payments are not grants or awards of federal funding; amounts must be repaid.

 Provider Relief Fund (PRF)
• $175 billion in general and targeted distributions for healthcare-related expenses or lost revenue due to COVID-19
• Providers must certify: 

• PRF payments would “only be used to prevent, prepare for, and respond to coronavirus” and to “reimburse the [r]ecipient only for health care related 
expenses or lost revenues that are attributable to coronavirus,” 

• PRF payments would not be used “to reimburse expenses or losses that have been reimbursed from other sources or that other sources are obligated to 
reimburse.”

• Unlike AAP payments, PRF distributions are not subject to repayment if terms/ conditions met  



FCA TYPOLOGY – HEALTHCARE

 COVID Uninsured Program (UIP)

• Reimbursement to health care providers generally at Medicare rates for 
• testing uninsured individuals for COVID-19, 
• treating uninsured individuals with a COVID-19 primary diagnosis, and
• for COVID-19 vaccine administration to the uninsured.

COVID Coverage Assistance Fund (CAF)
• Reimbursement for COVID-19 vaccine administration to underinsured individuals whose health 

plan either does not include COVID-19 vaccination as a covered benefit or covers COVID-19 
vaccine administration but with cost-sharing.



FCA TYPOLOGY – HEALTHCARE

 Laboratories & Telemedicine
• Kickbacks for referrals 
• Services never rendered  
• Services not reasonable and necessary 
• Upcoding  



FCA TYPOLOGY – PROCUREMENT

 Defective/ Nonconforming Products 
• PPE 
• Ventilators 
• Testing Kits/ Supplies
• Counterfeit goods

Worthless Services 
• COVID Testing/ Tracing 
• Vaccine Administration 

 Overcharging



 
The False Claims Act: A Primer 

 
The False Claims Act (FCA), 31 U.S.C. §§ 3729 - 3733 was enacted in 1863 by a Congress 
concerned that suppliers of goods to the Union Army during the Civil War were defrauding the 
Army.  The FCA provided that any person who knowingly submitted false claims to the 
government was liable for double the government’s damages plus a penalty of $2,000 for each 
false claim.  Since then, the FCA has been amended several times.  In 1986, there were 
significant changes to the FCA, including increasing damages from double damages to treble 
damages and raising the penalties from $2,000 to a range of $5,000 to $10,000.  The FCA has 
been amended three times since 1986.  Over the life of the statute it has been interpreted on 
hundreds of occasions by federal courts (which sometimes issue conflicting interpretations of the 
statute).  The purpose of this primer is not to explain how the FCA evolved over the decades or 
to discuss judicial interpretations of its provisions.  Rather, in this primer we simply explain the 
most significant elements of the FCA to give one new to the statute an introductory 
understanding of the FCA and how it works.  The complete text of the False Claims Act is 
provided at the end of this primer. 
 
Liability 
 
The statute begins, in § 3729(a), by explaining the conduct that creates FCA liability.  In very 
general terms, §§ 3729(a)(1)(A) and (B) set forth FCA liability for any person who knowingly 
submits a false claim to the government or causes another to submit a false claim to the 
government or knowingly makes a false record or statement to get a false claim paid by the 
government.  Section 3729(a)(1)(G) is known as the reverse false claims section; it provides 
liability where one acts improperly – not to get money from the government, but to avoid having 
to pay money to the government.  Section 3729(a)(1)(C) creates liability for those who conspire 
to violate the FCA. Sections 3729(a)(1)(D), (E), and (F) are rarely invoked. 
 
Damages and penalties 
 
After listing the seven types of conduct that result in FCA liability, the statute provides that one 
who is liable must pay a civil penalty of between $5,000 and $10,000 for each false claim (those 
amounts are adjusted from time to time; the current amounts are $5,500 to $11,000) and treble 
the amount of the government’s damages.  Where a person who has violated the FCA reports the 
violation to the government under certain conditions, the FCA provides that the person shall be 
liable for not less than double damages. 
 
The knowledge requirement 
 
A person does not violate the False Claims Act by submitting a false claim to the government; to 
violate the FCA a person must have submitted, or caused the submission of, the false claim (or 
made a false statement or record) with knowledge of the falsity.  In § 3729(b)(1), knowledge of 
false information is defined as being (1) actual knowledge, (2) deliberate ignorance of the truth 
or falsity of the information, or (3) reckless disregard of the truth or falsity of the information. 
 



Definition of a claim 
The FCA also defines what a claim is and says that it is a demand for money or property made 
directly to the Federal Government or to a contractor, grantee, or other recipient if the money is 
to spent on the government’s behalf and if the Federal Government provides any of the money 
demanded or if the Federal Government will reimburse the contractor or grantee. 
 
Tax claims exclusion 
 
In § 3729(d), the FCA states that the statute does not apply to tax claims under the Internal 
Revenue Code. 
 
The qui tam provisions 
 
The FCA allows private persons to file suit for violations of the FCA on behalf of the 
government.  A suit filed by an individual on behalf of the government is known as a “qui tam” 
action, and the person bringing the action is referred to as a “relator.”  
 
            a. Filing a qui tam complaint 
 
The qui tam provisions begin at § 3730(b) of the FCA; § 3730(b)(1) states that a person may file 
a qui tam action.  Section 3730(b)(2) provides that a qui tam complaint must be filed with the 
court under seal.  The complaint and a written disclosure of all the relevant information known to 
the relator must be served on the U.S. Attorney for the judicial district where the qui tam was 
filed and on the Attorney General of the United States. 
 
            b. Government investigation 
 
The qui tam complaint is initially sealed for 60 days.  The government is required to investigate 
the allegations in the complaint; if the government cannot complete its investigation in 60 days, 
it can seek extensions of the seal period while it continues its investigation.  The government 
must then notify the court that it is proceeding with the action (generally referred to as 
“intervening” in the action) or declining to take over the action, in which case the relator can 
proceed with the action. 
 
            c. Rights of the parties in a qui tam action 
 
If the government intervenes in the qui tam action it has the primary responsibility for 
prosecuting the action. § 3730(c)(1).  It can dismiss the action, even over the objection of the 
relator, so long as the court gives the relator an opportunity for a hearing (§ 3730(c)(2)(A)) and it 
can settle the action even if the relator objects so long as the relator is given a hearing and the 
court determines that the settlement is fair. § 3730(c)(2)(B).  If a relator seeks to settle or dismiss 
a qui tam action, it must obtain the consent of the government. § 3730(b)(1).  When the case is 
proceeding, the government (§ 3730(c)(2)(C)) and the defendant (§ 3730(c)(2)(D)) can ask the 
court to limit the relator’s participation in the litigation. 
 
 



            d. Award to the relator 
 
If the government intervenes in the qui tam action, the relator is entitled to receive between 15 
and 25 percent of the amount recovered by the government through the qui tam action.  If the 
government declines to intervene in the action, the relator’s share is increased to 25 to 30 
percent.  Under certain circumstances, the relator’s share may be reduced to no more than ten 
percent.  If the relator planned and initiated the fraud, the court may reduce the award without 
limitation.  The relator’s share is paid to the relator by the government out of the payment 
received by the government from the defendant.  If a qui tam action is successful, the relator also 
is entitled to  legal fees and other expenses of the action by the defendant. All of these provisions 
are in § 3730(d) of the FCA.  The FCA also provides that if the government chooses to obtain a 
recovery from the defendant in certain types of proceedings other than the relator’s FCA suit, 
this is known as an alternate remedy and the relator is entitled to the same share of the recovery 
as if the recovery was obtained through the relator’s FCA suit. §3730(c)(5).  
 
            e. Statutory bars to qui tam actions 
 
The FCA provides several circumstances in which a relator cannot file or pursue a qui tam 
action: 
 
                        1. The relator was convicted of criminal conduct arising from his or her role in the 
FCA violation. § 3730(d)(3). 
 
                        2. Another qui tam concerning the same conduct already has been filed (this is 
known as the “first to file bar”). §3730(b)(5). 
 
                        3. The government already is a party to a civil or administrative money 
proceeding concerning the same conduct. §3730(e)(3). 
 
                        4. The qui tam action is based upon information that has been disclosed to the 
public through any of several means: criminal, civil, or administrative hearings in which the 
government is a party, government hearings, audits, reports, or investigations, or through the 
news media (this is known as the “public disclosure bar.”) §3730(e)(4)(A).  There is an 
exception to the public disclosure bar where the relator was the original source of the 
information. 
 
We repeat that this primer does not discuss every section of the False Claims Act and is not 
intended to provide legal advice or take formal positions. It is intended only to provide a general 
introduction to the False Claims Act to those new to the area. 
 
Below is the complete text of the False Claims Act: 
 
 
 
 
 



§ 3729. False claims  
 

(a) LIABILITY FOR CERTAIN ACTS.—  
 

(1)       IN GENERAL.—Subject to paragraph (2), any person who— 
 

(A)      knowingly presents, or causes to be presented, a false or 
fraudulent claim for payment or approval; 

 
(B)      knowingly makes, uses, or causes to be made or used, a 

false record or statement material to a false or fraudulent; 
 
(C)      conspires to commit a violation of subparagraph (A), (B), 

(D), (E), (F), or (G); 
 
(D)      has possession, custody, or control of property or money 

used, or to be used, by the Government and knowingly 
delivers, or causes to be delivered, less than all of that 
money or property; 

 
(E)      is authorized to make or deliver a document certifying 

receipt of property used, or to be used, by the Government 
and, intending to defraud the Government, makes or 
delivers the receipt without completely knowing that the 
information on the receipt is true; 

 
(F)       knowingly buys, or receives as a pledge of an obligation or 

debt, public property from an officer or employee of the 
Government, or a member of the Armed Forces, who 
lawfully may not sell or pledge property; or 

 
(G)      knowingly makes, uses, or causes to be made or used, a 

false record or statement material to an obligation to pay or 
transmit money or property to the Government, or 
knowingly conceals or knowingly and improperly avoids or 
decreases an obligation to pay or transmit money or 
property to the Government, 

 
is liable to the United States Government for a civil penalty of not 
less than $5,000 and not more than $10,000, as adjusted by the 
Federal Civil Penalties Inflation Adjustment Act of 1990 (28 
U.S.C. 2461 note; Public Law 104-410), plus 3 times the amount 
of damages which the Government sustains because of the act of 
that person. 
 



(2)       REDUCED DAMAGES.—If the court finds that— 
 

(A)      the person committing the violation of this subsection 
furnished officials of the United States responsible for 
investigating false claims violations with all information 
known to such person about the violation within 30 days 
after the date on which the defendant first obtained the 
information; 

 
(B)      such person fully cooperated with any Government 

investigation of such violation; and 
 
(C)      at the time such person furnished the United States with the 

information about the violation, no criminal prosecution, 
civil action, or administrative action had commenced under 
this title with respect to such violation, and the person did 
not have actual knowledge of the existence of an 
investigation into such violation, 

 
the court may assess not less than 2 times the amount of damages 
which the Government sustains because of the act of that person.  

(3)       COSTS OF CIVIL ACTIONS.—A person violating this subsection shall 
also be liable to the United States Government for the costs of a 
civil action brought to recover any such penalty or damages. 

 
(b)       DEFINITIONS.—For purposes of this section— 
 

(1)       the terms “knowing” and “knowingly”— 
 

(A)      mean that a person, with respect to information— 
 

(i)        has actual knowledge of the information; 
 
(ii)       acts in deliberate ignorance of the truth or falsity of 

the information; or 
 
(iii)      acts in reckless disregard of the truth or falsity of 

the information,; and  
 

(B)      require no proof of specific intent to defraud; 
 

 (2)        the term “claim”— 
 



(A) means any request or demand, whether under a contract or 
otherwise, for money or property and whether or not the United 
States has title to the money or property, that— 
 

(i)        is presented to an officer, employee, or agent of the 
United States; or 

 
(ii)       is made to a contractor, grantee, or other recipient, 

if the money or property is to be spent or used on 
the Government’s behalf or to advance a 
Government program or interest, and if the United 
States Government — 

 
(I) provides or has provided any portion of the 

money or property requested or demanded; 
or  
 

(II)      will reimburse such contractor, grantee, or 
other recipient for any portion of the money 
or property which is requested or demanded; 
and 

 
(B)      does not include requests or demands for money or property 

that the Government has paid to an individual as 
compensation for Federal employment or as an income 
subsidy with no restrictions on that individual’s use of the 
money or property; 

 
(3)       the term “obligation” means an established duty, whether or not 

fixed, arising from an express or implied contractual, grantor-
grantee, or licensor-licensee relationship, from a fee-based or 
similar relationship, from statute or regulation, or from the 
retention of any overpayment; and 

 
(4)       the term “material” means having a natural tendency to influence, 

or be capable of influencing, the payment or receipt of money or 
property. 

 
(c)       EXEMPTION FROM DISCLOSURE.—Any information furnished pursuant to  

subsection (a)(2) shall be exempt from disclosure under section 552 of title 5. 
 

(d)       EXCLUSION.—This section does not apply to claims, records, or statements made 
under the Internal Revenue Code of 1986.  

 
 



§ 3730. Civil actions for false claims 
 

(a) RESPONSIBILITIES OF THE ATTORNEY GENERAL.—The Attorney General diligently 
shall investigate a violation under section 3729. If the Attorney General finds that 
a person has violated or is violating section 3729, the Attorney General may bring 
a civil action under this section against the person. 
 

(b) ACTIONS BY PRIVATE PERSONS.— 
 

(1)       A person may bring a civil action for a violation of section 3729 
for the person and for the United States Government. The action 
shall be brought in the name of the Government. The action may 
be dismissed only if the court and the Attorney General give 
written consent to the dismissal and their reasons for consenting. 

 
(2)       A copy of the complaint and written disclosure of substantially all 

material evidence and information the person possesses shall be 
served on the Government pursuant to Rule 4(d)(4) of the Federal 
Rules of Civil Procedure. The complaint shall be filed in camera, 
shall remain under seal for at least 60 days, and shall not be served 
on the defendant until the court so orders. The Government may 
elect to intervene and proceed with the action within 60 days after 
it receives both the complaint and the material evidence and 
information. 

 
(3)       The Government may, for good cause shown, move the court for 

extensions of the time during which the complaint remains under 
seal under paragraph (2). Any such motions may be supported by 
affidavits or other submissions in camera. The defendant shall not 
be required to respond to any complaint filed under this section 
until 20 days after the complaint is unsealed and served upon the 
defendant pursuant to Rule 4 of the Federal Rules of Civil 
Procedure. 

 
(4)       Before the expiration of the 60-day period or any extensions 

obtained under paragraph (3), the Government shall— 
 

(A)      proceed with the action, in which case the action shall be 
conducted by the Government; or 

 
(B)      notify the court that it declines to take over the action, in 

which case the person bringing the action shall have the 
right to conduct the action. 

 



(5)       When a person brings an action under this subsection, no person 
other than the Government may intervene or bring a related action 
based on the facts underlying the pending action. 

 
(c)       RIGHTS OF THE PARTIES TO QUI TAM ACTIONS.— 
 

(1)       If the Government proceeds with the action, it shall have the 
primary responsibility for prosecuting the action, and shall not be 
bound by an act of the person bringing the action. Such person 
shall have the right to continue as a party to the action, subject to 
the limitations set forth in paragraph (2). 

(2)  (A)      The Government may dismiss the action notwithstanding  
the objections of the person initiating the action if the 
person has been notified by the Government of the filing of 
the motion and the court has provided the person with an 
opportunity for a hearing on the motion. 
 

(B)      The Government may settle the action with the defendant 
notwithstanding the objections of the person initiating the 
action if the court determines, after a hearing, that the 
proposed settlement is fair, adequate, and reasonable under 
all the circumstances. Upon a showing of good cause, such 
hearing may be held in camera. 

 
(C)      Upon a showing by the Government that unrestricted 

participation during the course of the litigation by the 
person initiating the action would interfere with or unduly 
delay the Government’s prosecution of the case, or would 
be repetitious, irrelevant, or for purposes of harassment, the 
court may, in its discretion, impose limitations on the 
person’s participation, such as— 

 
(i)        limiting the number of witnesses the person may 

call; 
 
(ii)       limiting the length of the testimony of such 

witnesses; 
 
(iii)      limiting the person’s cross-examination of 

witnesses; or 
 
(iv)      otherwise limiting the participation by the person in 

the litigation. 
 



(D)      Upon a showing by the defendant that unrestricted 
participation during the course of the litigation by the 
person initiating the action would be for purposes of 
harassment or would cause the defendant undue burden or 
unnecessary expense, the court may limit the participation 
by the person in the litigation. 

 
(3)       If the Government elects not to proceed with the action, the person 

who initiated the action shall have the right to conduct the action. 
If the Government so requests, it shall be served with copies of all 
pleadings filed in the action and shall be supplied with copies of all 
deposition transcripts (at the Government’s expense). When a 
person proceeds with the action, the court, without limiting the 
status and rights of the person initiating the action, may 
nevertheless permit the Government to intervene at a later date 
upon a showing of good cause. 

 
(4)       Whether or not the Government proceeds with the action, upon a 

showing by the Government that certain actions of discovery by 
the person initiating the action would interfere with the 
Government’s investigation or prosecution of a criminal or civil 
matter arising out of the same facts, the court may stay such 
discovery for a period of not more than 60 days. Such a showing 
shall be conducted in camera. The court may extend the 60-day 
period upon a further showing in camera that the Government has 
pursued the criminal or civil investigation or proceedings with 
reasonable diligence and any proposed discovery in the civil action 
will interfere with the ongoing criminal or civil investigation or 
proceedings. 

 
(5)       Notwithstanding subsection (b), the Government may elect to 

pursue its claim through any alternate remedy available to the 
Government, including any administrative proceeding to determine 
a civil money penalty. If any such alternate remedy is pursued in 
another proceeding, the person initiating the action shall have the 
same rights in such proceeding as such person would have had if 
the action had continued under this section. Any finding of fact or 
conclusion of law made in such other proceeding that has become 
final shall be conclusive on all parties to an action under this 
section. For purposes of the preceding sentence, a finding or 
conclusion is final if it has been finally determined on appeal to the 
appropriate court of the United States, if all time for filing such an 
appeal with respect to the finding or conclusion has expired, or if 
the finding or conclusion is not subject to judicial review. 

 
 



(d)       AWARD TO QUI TAM PLAINTIFF.— 
 

(1)       If the Government proceeds with an action brought by a person 
under subsection (b), such person shall, subject to the second 
sentence of this paragraph, receive at least 15 percent but not more 
than 25 percent of the proceeds of the action or settlement of the 
claim, depending upon the extent to which the person substantially 
contributed to the prosecution of the action. Where the action is 
one which the court finds to be based primarily on disclosures of 
specific information (other than information provided by the 
person bringing the action) relating to allegations or transactions in 
a criminal, civil, or administrative hearing, in a congressional, 
administrative, or Government [General] Accounting Office report, 
hearing, audit, or investigation, or from the news media, the court 
may award such sums as it considers appropriate, but in no case 
more than 10 percent of the proceeds, taking into account the 
significance of the information and the role of the person bringing 
the action in advancing the case to litigation. Any payment to a 
person under the first or second sentence of this paragraph shall be 
made from the proceeds. Any such person shall also receive an 
amount for reasonable expenses which the court finds to have been 
necessarily incurred, plus reasonable attorneys’ fees and costs. All 
such expenses, fees, and costs shall be awarded against the 
defendant. 

 
(2)       If the Government does not proceed with an action under this 

section, the person bringing the action or settling the claim shall 
receive an amount which the court decides is reasonable for 
collecting the civil penalty and damages. The amount shall be not 
less than 25 percent and not more than 30 percent of the proceeds 
of the action or settlement and shall be paid out of such proceeds. 
Such person shall also receive an amount for reasonable expenses 
which the court finds to have been necessarily incurred, plus 
reasonable attorneys’ fees and costs. All such expenses, fees, and 
costs shall be awarded against the defendant. 

 
(3)       Whether or not the Government proceeds with the action, if the 

court finds that the action was brought by a person who planned 
and initiated the violation of section 3729 upon which the action 
was brought, then the court may, to the extent the court considers 
appropriate, reduce the share of the proceeds of the action which 
the person would otherwise receive under paragraph (1) or (2) of 
this subsection, taking into account the role of that person in 
advancing the case to litigation and any relevant circumstances 
pertaining to the violation. If the person bringing the action is 
convicted of criminal conduct arising from his or her role in the 



violation of section 3729, that person shall be dismissed from the 
civil action and shall not receive any share of the proceeds of the 
action. Such dismissal shall not prejudice the right of the United 
States to continue the action, represented by the Department of 
Justice. 

 
(4)       If the Government does not proceed with the action and the person 

bringing the action conducts the action, the court may award to the 
defendant its reasonable attorneys’ fees and expenses if the 
defendant prevails in the action and the court finds that the claim 
of the person bringing the action was clearly frivolous, clearly 
vexatious, or brought primarily for purposes of harassment. 

 
(e)       CERTAIN ACTIONS BARRED.— 
 

(1)       No court shall have jurisdiction over an action brought by a former 
or present member of the armed forces under subsection (b) of this 
section against a member of the armed forces arising out of such 
person’s service in the armed forces. 

 
(2)       (A)      No court shall have jurisdiction over an action brought 

under subsection (b) against a Member of Congress, a 
member of the judiciary, or a senior executive branch 
official if the action is based on evidence or information 
known to the Government when the action was brought. 

 
(B)      For purposes of this paragraph, “senior executive branch 

official” means any officer or employee listed in 
paragraphs (1) through (8) of section 101(f) of the Ethics in 
Government Act of 1978 (5 U.S.C. App.). 

 
(3)       In no event may a person bring an action under subsection (b) 

which is based upon allegations or transactions which are the 
subject of a civil suit or an administrative civil money penalty 
proceeding in which the Government is already a party. 

 
            (4)       (A)      The court shall dismiss an action or claim under this 

section, unless opposed by the Government, if substantially 
the same allegations or transactions as alleged in the action 
or claim were publicly disclosed-- 

  

(i) in a Federal criminal, civil, or administrative hearing, in 
which the Government or its agent is a party;  

(ii) in a congressional, Government Accountability Office, 
or other Federal report, hearing, audit, or investigation: or 



(iii) from the news media, 
 

unless the action is brought by the Attorney General or the person 
bringing the action is an original source of the information. 

  

(B) For purposes of this paragraph, “original source” means an 
individual who either (i) prior to a public disclosure under 
subsection (e)(4)(a), has voluntarily disclosed to the 
Government the information on which allegations or 
transactions in a claim are based, or (2) who has knowledge 
that is independent of and materially adds to the publicly 
disclosed allegations or transactions, and who has 
voluntarily provided the information to the Government 
before filing an action under this section. 

  
(f)        GOVERNMENT NOT LIABLE FOR CERTAIN EXPENSES.—The Government is not 

liable for expenses which a person incurs in bringing an action under this section. 

(g)       FEES AND EXPENSES TO PREVAILING DEFENDANT.—In civil actions brought under 
this section by the United States, the provisions of section 2412(d) of title 28 shall 
apply. 

(h)       RELIEF FROM RETALIATORY ACTIONS.— 
 

(1)       IN GENERAL.—Any employee, contractor, or agent shall be entitled 
to all relief necessary to make that employee, contractor, or agent 
whole, if that employee, contractor, or agent is discharged, 
demoted, suspended, threatened, harassed, or in any other manner 
discriminated against in the terms and conditions of employment 
because of lawful acts done by the employee, contractor, or agent 
on behalf of the employee, contractor, or agent or associated others 
in furtherance of other efforts to stop 1 or more violations of this 
subchapter. 

 
(2)       RELIEF.—Relief under paragraph (1) shall include reinstatement 

with the same seniority status that employee, contractor, or agent 
would have had but for the discrimination, 2 times the amount of 
back pay, interest on the back pay, and compensation for any 
special damages sustained as a result of the discrimination, 
including litigation costs and reasonable attorneys’ fees. An action 
under this subsection may be brought in the appropriate district 
court of the United States for the relief provided in this subsection.  

 

 



§ 3731. False claims procedure 

(a)       A subpena [subpoena] requiring the attendance of a witness at a trial or hearing 
conducted under section 3730 of this title may be served at any place in the United States. 

(b)       A civil action under section 3730 may not be brought— 

(1)       more than 6 years after the date on which the violation of section 
3729 is committed, or 

(2)       more than 3 years after the date when facts material to the right of 
action are known or reasonably should have been known by the 
official of the United States charged with responsibility to act in 
the circumstances, but in no event more than 10 years after the date 
on which the violation is committed, whichever occurs last. 

(c)       If the Government elects to intervene and proceed with an action brought under 
3730(b), the Government may file its own complaint or amend the complaint of a person who 
has brought an action under section 3730(b) to clarify or add detail to the claims in which the 
Government is intervening and to add any additional claims with respect to which the 
Government contends it is entitled to relief. For statute of limitations purposes, any such 
Government pleading shall relate back to the filing date of the complaint of the person who 
originally brought the action, to the extent that the claim of the Government arises out of the 
conduct, transactions, or occurrences set forth, or attempted to be set forth, in the prior complaint 
of that person. 

(d)       In any action brought under section 3730, the United States shall be required to 
prove all essential elements of the cause of action, including damages, by a preponderance of the 
evidence. 

(e)       Notwithstanding any other provision of law, the Federal Rules of Criminal 
Procedure, or the Federal Rules of Evidence, a final judgment rendered in favor of the United 
States in any criminal proceeding charging fraud or false statements, whether upon a verdict after 
trial or upon a plea of guilty or nolo contendere, shall estop the defendant from denying the 
essential elements of the offense in any action which involves the same transaction as in the 
criminal proceeding and which is brought under subsection (a) or (b) of section 3730.  

§ 3732. False claims jurisdiction 

(a)       ACTIONS UNDER SECTION 3730.—Any action under section 3730 may be brought 
in any judicial district in which the defendant or, in the case of multiple defendants, any one 
defendant can be found, resides, transacts business, or in which any act proscribed by section 
3729 occurred. A summons as required by the Federal Rules of Civil Procedure shall be issued 
by the appropriate district court and served at any place within or outside the United States. 

(b)       CLAIMS UNDER STATE LAW.—The district courts shall have jurisdiction over any 
action brought under the laws of any State for the recovery of funds paid by a State or local 



government if the action arises from the same transaction or occurrence as an action brought 
under section 3730.  

(c)       SERVICE ON STATE OF LOCAL AUTHORITIES.—With respect to any State or local 
government that is named as a co-plaintiff with the United States in an action brought under 
subsection (b), a seal on the action ordered by the court under section 3730(b) shall not preclude 
the Government or the person bringing the action from serving the complaint, any other 
pleadings, or the written disclosure of substantially all material evidence and information 
possessed by the person bringing the action on the law enforcement authorities that are 
authorized under the law of that State or local government to investigate and prosecute such 
actions on behalf of such governments, except that such seal applies to the law enforcement 
authorities so served to the same extent as the seal applies to other parties in the action. 

§ 3733. Civil investigative demands 

(a)       IN GENERAL.— 

(1)       ISSUANCE AND SERVICE.—Whenever the Attorney General, or a 
designee (for purposes of this section), has reason to believe that 
any person may be in possession, custody, or control of any 
documentary material or information relevant to a false claims law 
investigation, the Attorney General, or a designee, may, before 
commencing a civil proceeding under section 3730(a) or other 
false claims law, or making an election under section 3730(b), 
issue in writing and cause to be served upon such person, a civil 
investigative demand requiring such person— 

(A)      to produce such documentary material for inspection and 
copying, 

(B)      to answer in writing written interrogatories with respect to 
such documentary material or information, 

(C)      to give oral testimony concerning such documentary 
material or information, or 

(D)      to furnish any combination of such material, answers, or 
testimony. 

The Attorney General may delegate the authority to issue civil 
investigative demands under this subsection. Whenever a civil 
investigative demand is an express demand for any product of 
discovery, the Attorney General, the Deputy Attorney General, or 
an Assistant Attorney General shall cause to be served, in any 
manner authorized by this section, a copy of such demand upon the 
person from whom the discovery was obtained and shall notify the 
person to whom such demand is issued of the date on which such 
copy was served. Any information obtained by the Attorney 



General or a designee of the Attorney General under this section 
may be shared with any qui tam relator if the Attorney General or 
designee determine it is necessary as part of any false claims act 
investigation. 

(2)       CONTENTS AND DEADLINES.— 

(A)      Each civil investigative demand issued under paragraph (1) 
shall state the nature of the conduct constituting the alleged 
violation of a false claims law which is under investigation, 
and the applicable provision of law alleged to be violated. 

(B)      If such demand is for the production of documentary 
material, the demand shall— 

(i)        describe each class of documentary material to be 
produced with such definiteness and certainty as to 
permit such material to be fairly identified; 

(ii)       prescribe a return date for each such class which 
will provide a reasonable period of time within 
which the material so demanded may be assembled 
and made available for inspection and copying; and 

(iii)      identify the false claims law investigator to whom 
such material shall be made available. 

(C)      If such demand is for answers to written interrogatories, the 
demand shall— 

(i)        set forth with specificity the written interrogatories 
to be answered; 

(ii)       prescribe dates at which time answers to written 
interrogatories shall be submitted; and 

(iii)      identify the false claims law investigator to whom 
such answers shall be submitted. 

(D)      If such demand is for the giving of oral testimony, the 
demand shall— 

(i)        prescribe a date, time, and place at which oral 
testimony shall be commenced; 

(ii)       identify a false claims law investigator who shall 
conduct the examination and the custodian to whom 



the transcript of such examination shall be 
submitted; 

(iii)      specify that such attendance and testimony are 
necessary to the conduct of the investigation; 

(iv)      notify the person receiving the demand of the right 
to be accompanied by an attorney and any other 
representative; and 

(v)       describe the general purpose for which the demand 
is being issued and the general nature of the 
testimony, including the primary areas of inquiry, 
which will be taken pursuant to the demand. 

(E)      Any civil investigative demand issued under this section 
which is an express demand for any product of discovery 
shall not be returned or returnable until 20 days after a copy 
of such demand has been served upon the person from 
whom the discovery was obtained. 

(F)       The date prescribed for the commencement of oral 
testimony pursuant to a civil investigative demand issued 
under this section shall be a date which is not less than 
seven days after the date on which demand is received, 
unless the Attorney General or an Assistant Attorney 
General designated by the Attorney General determines 
that exceptional circumstances are present which warrant 
the commencement of such testimony within a lesser period 
of time. 

(G)      The Attorney General shall not authorize the issuance under 
this section of more than one civil investigative demand for 
oral testimony by the same person unless the person 
requests otherwise or unless the Attorney General, after 
investigation, notifies that person in writing that an 
additional demand for oral testimony is necessary.  

(b)       PROTECTED MATERIAL OR INFORMATION.— 

(1)       IN GENERAL.—A civil investigative demand issued under 
subsection (a) may not require the production of any documentary 
material, the submission of any answers to written interrogatories, 
or the giving of any oral testimony if such material, answers, or 
testimony would be protected from disclosure under— 



(A)      the standards applicable to subpoenas or subpoenas duces 
tecum issued by a court of the United States to aid in a 
grand jury investigation; or 

(B)      the standards applicable to discovery requests under the 
Federal Rules of Civil Procedure, to the extent that the 
application of such standards to any such demand is 
appropriate and consistent with the provisions and purposes 
of this section. 

(2)       EFFECT ON OTHER ORDERS, RULES, AND LAWS.—Any such demand 
which is an express demand for any product of discovery 
supersedes any inconsistent order, rule, or provision of law (other 
than this section) preventing or restraining disclosure of such 
product of discovery to any person. Disclosure of any product of 
discovery pursuant to any such express demand does not constitute 
a waiver of any right or privilege which the person making such 
disclosure may be entitled to invoke to resist discovery of trial 
preparation materials. 

(c)       SERVICE; JURISDICTION.— 

(1)       BY WHOM SERVED.—Any civil investigative demand issued under 
subsection (a) may be served by a false claims law investigator, or 
by a United States marshal or a deputy marshal, at any place within 
the territorial jurisdiction of any court of the United States. 

(2)       SERVICE IN FOREIGN COUNTRIES.—Any such demand or any 
petition filed under subsection (j) may be served upon any person 
who is not found within the territorial jurisdiction of any court of 
the United States in such manner as the Federal Rules of Civil 
Procedure prescribe for service in a foreign country. To the extent 
that the courts of the United States can assert jurisdiction over any 
such person consistent with due process, the United States District 
Court for the District of Columbia shall have the same jurisdiction 
to take any action respecting compliance with this section by any 
such person that such court would have if such person were 
personally within the jurisdiction of such court. 

(d)       SERVICE UPON LEGAL ENTITIES AND NATURAL PERSONs.— 

(1)       LEGAL ENTITIES.—Service of any civil investigative demand issued 
under subsection (a) or of any petition filed under subsection (j) 
may be made upon a partnership, corporation, association, or other 
legal entity by— 

(A)      delivering an executed copy of such demand or petition to 
any partner, executive officer, managing agent, or general 



agent of the partnership, corporation, association, or entity, 
or to any agent authorized by appointment or by law to 
receive service of process on behalf of such partnership, 
corporation, association, or entity; 

(B)      delivering an executed copy of such demand or petition to 
the principal office or place of business of the partnership, 
corporation, association, or entity; or 

(C)      depositing an executed copy of such demand or petition in 
the United States mails by registered or certified mail, with 
a return receipt requested, addressed to such partnership, 
corporation, association, or entity at its principal office or 
place of business. 

(2)       NATURAL PERSONS.—Service of any such demand or petition may 
be made upon any natural person by— 

(A)      delivering an executed copy of such demand or petition to 
the person; or 

(B)      depositing an executed copy of such demand or petition in 
the United States mails by registered or certified mail, with 
a return receipt requested, addressed to the person at the 
person’s residence or principal office or place of business. 

(e)       PROOF OF SERVICE.—A verified return by the individual serving any civil 
investigative demand issued under subsection (a) or any petition filed under subsection (j) setting 
forth the manner of such service shall be proof of such service. In the case of service by 
registered or certified mail, such return shall be accompanied by the return post office receipt of 
delivery of such demand. 

(f)        DOCUMENTARY MATERIAL.— 

(1)       SWORN CERTIFICATES.—The production of documentary material 
in response to a civil investigative demand served under this 
section shall be made under a sworn certificate, in such form as the 
demand designates, by— 

(A)      in the case of a natural person, the person to whom the 
demand is directed, or 

(B)      in the case of a person other than a natural person, a person 
having knowledge of the facts and circumstances relating to 
such production and authorized to act on behalf of such 
person. 



The certificate shall state that all of the documentary material 
required by the demand and in the possession, custody, or control 
of the person to whom the demand is directed has been produced 
and made available to the false claims law investigator identified in 
the demand. 

(2)       PRODUCTION OF MATERIALS.—Any person upon whom any civil 
investigative demand for the production of documentary material 
has been served under this section shall make such material 
available for inspection and copying to the false claims law 
investigator identified in such demand at the principal place of 
business of such person, or at such other place as the false claims 
law investigator and the person thereafter may agree and prescribe 
in writing, or as the court may direct under subsection (j)(1). Such 
material shall be made so available on the return date specified in 
such demand, or on such later date as the false claims law 
investigator may prescribe in writing. Such person may, upon 
written agreement between the person and the false claims law 
investigator, substitute copies for originals of all or any part of 
such material. 

(g)       INTERROGATORIES.—Each interrogatory in a civil investigative demand served 
under this section shall be answered separately and fully in writing under oath and shall be 
submitted under a sworn certificate, in such form as the demand designates, by— 

(1)       in the case of a natural person, the person to whom the demand is 
directed, or 

(2)       in the case of a person other than a natural person, the person or 
persons responsible for answering each interrogatory. 

If any interrogatory is objected to, the reasons for the objection shall be stated in the certificate 
instead of an answer. The certificate shall state that all information required by the demand and 
in the possession, custody, control, or knowledge of the person to whom the demand is directed 
has been submitted. To the extent that any information is not furnished, the information shall be 
identified and reasons set forth with particularity regarding the reasons why the information was 
not furnished. 

(h)       ORAL EXAMINATIONS.— 

(1)       PROCEDURES.—The examination of any person pursuant to a civil 
investigative demand for oral testimony served under this section 
shall be taken before an officer authorized to administer oaths and 
affirmations by the laws of the United States or of the place where 
the examination is held. The officer before whom the testimony is 
to be taken shall put the witness on oath or affirmation and shall, 
personally or by someone acting under the direction of the officer 



and in the officer’s presence, record the testimony of the witness. 
The testimony shall be taken stenographically and shall be 
transcribed. When the testimony is fully transcribed, the officer 
before whom the testimony is taken shall promptly transmit a copy 
of the transcript of the testimony to the custodian. This subsection 
shall not preclude the taking of testimony by any means authorized 
by, and in a manner consistent with, the Federal Rules of Civil 
Procedure. 

(2)       PERSONS PRESENT.—The false claims law investigator conducting 
the examination shall exclude from the place where the 
examination is held all persons except the person giving the 
testimony, the attorney for and any other representative of the 
person giving the testimony, the attorney for the Government, any 
person who may be agreed upon by the attorney for the 
Government and the person giving the testimony, the officer before 
whom the testimony is to be taken, and any stenographer taking 
such testimony. 

(3)       WHERE TESTIMONY TAKEN.—The oral testimony of any person 
taken pursuant to a civil investigative demand served under this 
section shall be taken in the judicial district of the United States 
within which such person resides, is found, or transacts business, 
or in such other place as may be agreed upon by the false claims 
law investigator conducting the examination and such person. 

  
(4)       TRANSCRIPT OF TESTIMONY.—When the testimony is fully 

transcribed, the false claims law investigator or the officer before 
whom the testimony is taken shall afford the witness, who may be 
accompanied by counsel, a reasonable opportunity to examine and 
read the transcript, unless such examination and reading are 
waived by the witness. Any changes in form or substance which 
the witness desires to make shall be entered and identified upon the 
transcript by the officer or the false claims law investigator, with a 
statement of the reasons given by the witness for making such 
changes. The transcript shall then be signed by the witness, unless 
the witness in writing waives the signing, is ill, cannot be found, or 
refuses to sign. If the transcript is not signed by the witness within 
30 days after being afforded a reasonable opportunity to examine 
it, the officer or the false claims law investigator shall sign it and 
state on the record the fact of the waiver, illness, absence of the 
witness, or the refusal to sign, together with the reasons, if any, 
given therefor. 

(5)       CERTIFICATION AND DELIVERY TO CUSTODIAN.—The officer before 
whom the testimony is taken shall certify on the transcript that the 
witness was sworn by the officer and that the transcript is a true 



record of the testimony given by the witness, and the officer or 
false claims law investigator shall promptly deliver the transcript, 
or send the transcript by registered or certified mail, to the 
custodian. 

(6)       FURNISHING OR INSPECTION OF TRANSCRIPT BY WITNESS.—Upon 
payment of reasonable charges therefor, the false claims law 
investigator shall furnish a copy of the transcript to the witness 
only, except that the Attorney General, the Deputy Attorney 
General, or an Assistant Attorney General may, for good cause, 
limit such witness to inspection of the official transcript of the 
witness’ testimony. 

(7)       CONDUCT OF ORAL TESTIMONY.— 

(A)      Any person compelled to appear for oral testimony under a 
civil investigative demand issued under subsection (a) may 
be accompanied, represented, and advised by counsel. 
Counsel may advise such person, in confidence, with 
respect to any question asked of such person. Such person 
or counsel may object on the record to any question, in 
whole or in part, and shall briefly state for the record the 
reason for the objection. An objection may be made, 
received, and entered upon the record when it is claimed 
that such person is entitled to refuse to answer the question 
on the grounds of any constitutional or other legal right or 
privilege, including the privilege against self-incrimination. 
Such person may not otherwise object to or refuse to 
answer any question, and may not directly or through 
counsel otherwise interrupt the oral examination. If such 
person refuses to answer any question, a petition may be 
filed in the district court of the United States under 
subsection (j)(1) for an order compelling such person to 
answer such question. 

(B)      If such person refuses to answer any question on the 
grounds of the privilege against self-incrimination, the 
testimony of such person may be compelled in accordance 
with the provisions of part V of title 18 [18 USCS §§ 6001 
et seq.]. 

(8)       WITNESS FEES AND ALLOWANCES.—Any person appearing for oral 
testimony under a civil investigative demand issued under 
subsection (a) shall be entitled to the same fees and allowances 
which are paid to witnesses in the district courts of the United 
States. 



(i)        CUSTODIANS OF DOCUMENTS, ANSWERS, AND TRANSCRIPTS.— 

(1)       DESIGNATION.—The Attorney General shall designate a false 
claims law investigator to serve as custodian of documentary 
material, answers to interrogatories, and transcripts of oral 
testimony received under this section, and shall designate such 
additional false claims law investigators as the Attorney General 
determines from time to time to be necessary to serve as deputies 
to the custodian. 

(2)       RESPONSIBILITY FOR MATERIALS; DISCLOSURE.— 

(A)      A false claims law investigator who receives any 
documentary material, answers to interrogatories, or 
transcripts of oral testimony under this section shall 
transmit them to the custodian. The custodian shall take 
physical possession of such material, answers, or 
transcripts and shall be responsible for the use made of 
them and for the return of documentary material under 
paragraph (4). 

(B)      The custodian may cause the preparation of such copies of 
such documentary material, answers to interrogatories, or 
transcripts of oral testimony as may be required for official 
use by any false claims law investigator, or other officer or 
employee of the Department of Justice. Such material, 
answers, and transcripts may be used by any such 
authorized false claims law investigator or other officer or 
employee in connection with the taking of oral testimony 
under this section. 

(C)      Except as otherwise provided in this subsection, no 
documentary material, answers to interrogatories, or 
transcripts of oral testimony, or copies thereof, while in the 
possession of the custodian, shall be available for 
examination by any individual other than a false claims law 
investigator or other officer or employee of the Department 
of Justice authorized under subparagraph (B). The 
prohibition in the preceding sentence on the availability of 
material, answers, or transcripts shall not apply if consent is 
given by the person who produced such material, answers, 
or transcripts, or, in the case of any product of discovery 
produced pursuant to an express demand for such material, 
consent is given by the person from whom the discovery 
was obtained. Nothing in this subparagraph is intended to 
prevent disclosure to the Congress, including any 
committee or subcommittee of the Congress, or to any 



other agency of the United States for use by such agency in 
furtherance of its statutory responsibilities. 

(D)      While in the possession of the custodian and under such 
reasonable terms and conditions as the Attorney General 
shall prescribe— 

(i)        documentary material and answers to interrogatories 
shall be available for examination by the person 
who produced such material or answers, or by a 
representative of that person authorized by that 
person to examine such material and answers; and 

(ii)       transcripts of oral testimony shall be available for 
examination by the person who produced such 
testimony, or by a representative of that person 
authorized by that person to examine such 
transcripts. 

(3)       USE OF MATERIAL, ANSWERS, OR TRANSCRIPTS IN OTHER 

PROCEEDINGS.—Whenever any attorney of the Department of 
Justice has been designated to appear before any court, grand jury, 
or Federal agency in any case or proceeding, the custodian of any 
documentary material, answers to interrogatories, or transcripts of 
oral testimony received under this section may deliver to such 
attorney such material, answers, or transcripts for official use in 
connection with any such case or proceeding as such attorney 
determines to be required. Upon the completion of any such case 
or proceeding, such attorney shall return to the custodian any such 
material, answers, or transcripts so delivered which have not 
passed into the control of such court, grand jury, or agency through 
introduction into the record of such case or proceeding. 

(4)       CONDITIONS FOR RETURN OF MATERIAL.—If any documentary 
material has been produced by any person in the course of any 
false claims law investigation pursuant to a civil investigative 
demand under this section, and— 

(A)      any case or proceeding before the court or grand jury 
arising out of such investigation, or any proceeding before 
any Federal agency involving such material, has been 
completed, or 

(B)      no case or proceeding in which such material may be used 
has been commenced within a reasonable time after 
completion of the examination and analysis of all 



documentary material and other information assembled in 
the course of such investigation, 

the custodian shall, upon written request of the person who 
produced such material, return to such person any such material 
(other than copies furnished to the false claims law investigator 
under subsection (f)(2) or made for the Department of Justice 
under paragraph (2)(B)) which has not passed into the control of 
any court, grand jury, or agency through introduction into the 
record of such case or proceeding. 

(5)       APPOINTMENT OF SUCCESSOR CUSTODIANS.—In the event of the 
death, disability, or separation from service in the Department of 
Justice of the custodian of any documentary material, answers to 
interrogatories, or transcripts of oral testimony produced pursuant 
to a civil investigative demand under this section, or in the event of 
the official relief of such custodian from responsibility for the 
custody and control of such material, answers, or transcripts, the 
Attorney General shall promptly— 

(A)      designate another false claims law investigator to serve as 
custodian of such material, answers, or transcripts, and 

(B)      transmit in writing to the person who produced such 
material, answers, or testimony notice of the identity and 
address of the successor so designated. 

Any person who is designated to be a successor under this 
paragraph shall have, with regard to such material, answers, or 
transcripts, the same duties and responsibilities as were imposed by 
this section upon that person’s predecessor in office, except that 
the successor shall not be held responsible for any default or 
dereliction which occurred before that designation. 

(j)        JUDICIAL PROCEEDINGS.— 

(1)       PETITION FOR ENFORCEMENT.—Whenever any person fails to 
comply with any civil investigative demand issued under 
subsection (a), or whenever satisfactory copying or reproduction of 
any material requested in such demand cannot be done and such 
person refuses to surrender such material, the Attorney General 
may file, in the district court of the United States for any judicial 
district in which such person resides, is found, or transacts 
business, and serve upon such person a petition for an order of 
such court for the enforcement of the civil investigative demand. 

(2)       PETITION TO MODIFY OR SET ASIDE DEMAND.— 



(A)      Any person who has received a civil investigative demand 
issued under subsection (a) may file, in the district court of 
the United States for the judicial district within which such 
person resides, is found, or transacts business, and serve 
upon the false claims law investigator identified in such 
demand a petition for an order of the court to modify or set 
aside such demand. In the case of a petition addressed to an 
express demand for any product of discovery, a petition to 
modify or set aside such demand may be brought only in 
the district court of the United States for the judicial district 
in which the proceeding in which such discovery was 
obtained is or was last pending. Any petition under this 
subparagraph must be filed— 

(i)        within 20 days after the date of service of the civil 
investigative demand, or at any time before the 
return date specified in the demand, whichever date 
is earlier, or 

(ii)       within such longer period as may be prescribed in 
writing by any false claims law investigator 
identified in the demand. 

(B)      The petition shall specify each ground upon which the 
petitioner relies in seeking relief under subparagraph (A), 
and may be based upon any failure of the demand to 
comply with the provisions of this section or upon any 
constitutional or other legal right or privilege of such 
person. During the pendency of the petition in the court, the 
court may stay, as it deems proper, the running of the time 
allowed for compliance with the demand, in whole or in 
part, except that the person filing the petition shall comply 
with any portions of the demand not sought to be modified 
or set aside. 

(3)       PETITION TO MODIFY OR SET ASIDE DEMAND FOR PRODUCT OF 

DISCOVERY.— 

(A)      In the case of any civil investigative demand issued under 
subsection (a) which is an express demand for any product 
of discovery, the person from whom such discovery was 
obtained may file, in the district court of the United States 
for the judicial district in which the proceeding in which 
such discovery was obtained is or was last pending, and 
serve upon any false claims law investigator identified in 
the demand and upon the recipient of the demand, a 
petition for an order of such court to modify or set aside 



those portions of the demand requiring production of any 
such product of discovery. Any petition under this 
subparagraph must be filed— 

(i)        within 20 days after the date of service of the civil 
investigative demand, or at any time before the 
return date specified in the demand, whichever date 
is earlier, or 

(ii)       within such longer period as may be prescribed in 
writing by any false claims law investigator 
identified in the demand. 

(B)      The petition shall specify each ground upon which the 
petitioner relies in seeking relief under subparagraph (A), 
and may be based upon any failure of the portions of the 
demand from which relief is sought to comply with the 
provisions of this section, or upon any constitutional or 
other legal right or privilege of the petitioner. During the 
pendency of the petition, the court may stay, as it deems 
proper, compliance with the demand and the running of the 
time allowed for compliance with the demand. 

(4)       PETITION TO REQUIRE PERFORMANCE BY CUSTODIAN OF DUTIES.—
At any time during which any custodian is in custody or control of 
any documentary material or answers to interrogatories produced, 
or transcripts of oral testimony given, by any person in compliance 
with any civil investigative demand issued under subsection (a), 
such person, and in the case of an express demand for any product 
of discovery, the person from whom such discovery was obtained, 
may file, in the district court of the United States for the judicial 
district within which the office of such custodian is situated, and 
serve upon such custodian, a petition for an order of such court to 
require the performance by the custodian of any duty imposed 
upon the custodian by this section. 

(5)       JURISDICTION.—Whenever any petition is filed in any district court 
of the United States under this subsection, such court shall have 
jurisdiction to hear and determine the matter so presented, and to 
enter such order or orders as may be required to carry out the 
provisions of this section. Any final order so entered shall be 
subject to appeal under section 1291 of title 28. Any disobedience 
of any final order entered under this section by any court shall be 
punished as a contempt of the court. 

(6)       APPLICABILITY OF FEDERAL RULES OF CIVIL PROCEDURE.—The 
Federal Rules of Civil Procedure shall apply to any petition under 



this subsection, to the extent that such rules are not inconsistent 
with the provisions of this section. 

(k)       DISCLOSURE EXEMPTION.—Any documentary material, answers to written 
interrogatories, or oral testimony provided under any civil investigative demand issued under 
subsection (a) shall be exempt from disclosure under section 552 of title 5. 

(l)        DEFINITIONS.—For purposes of this section— 

(1)       the term “false claims law” means— 

(A)      this section and sections 3729 through 3732; and 

(B)      any Act of Congress enacted after the date of the enactment 
of this section [enacted Oct. 27, 1986] which prohibits, or 
makes available to the United States in any court of the 
United States any civil remedy with respect to, any false 
claim against, bribery of, or corruption of any officer or 
employee of the United States; 

(2)       the term “false claims law investigation” means any inquiry 
conducted by any false claims law investigator for the purpose of 
ascertaining whether any person is or has been engaged in any 
violation of a false claims law; 

(3)       the term “false claims law investigator” means any attorney or 
investigator employed by the Department of Justice who is charged 
with the duty of enforcing or carrying into effect any false claims 
law, or any officer or employee of the United States acting under 
the direction and supervision of such attorney or investigator in 
connection with a false claims law investigation; 

(4)       the term “person” means any natural person, partnership, 
corporation, association, or other legal entity, including any State 
or political subdivision of a State; 

(5)       the term “documentary material” includes the original or any copy 
of any book, record, report, memorandum, paper, communication, 
tabulation, chart, or other document, or data compilations stored in 
or accessible through computer or other information retrieval 
systems, together with instructions and all other materials 
necessary to use or interpret such data compilations, and any 
product of discovery; 

(6)       the term “custodian” means the custodian, or any deputy custodian, 
designated by the Attorney General under subsection (i)(1); 

(7)       the term “product of discovery” includes— 



(A)      the original or duplicate of any deposition, interrogatory, 
document, thing, result of the inspection of land or other 
property, examination, or admission, which is obtained by 
any method of discovery in any judicial or administrative 
proceeding of an adversarial nature; 

(B)      any digest, analysis, selection, compilation, or derivation of 
any item listed in subparagraph (A); and 

(C)      any index or other manner of access to any item listed in 
subparagraph (A); and 

(8)       the term “official use” means any use that is consistent with the 
law, and the regulations and policies of the Department of Justice, 
including use in connection with internal Department of Justice 
memoranda and reports; communications between the Department 
of Justice and a Federal, State, or local government agency, or a 
contractor of a Federal, State, or local government agency, 
undertaken in furtherance of a Department of Justice investigation 
or prosecution of a case; interviews of any qui tam relator or other 
witness; oral examinations; depositions; preparation for and 
response to civil discovery requests; introduction into the record of 
a case or proceeding; applications, motions, memoranda and briefs 
submitted to a court or other tribunal; and communications with 
Government investigators, auditors, consultants and experts, the 
counsel of other parties, arbitrators and mediators, concerning an 
investigation, case or proceeding. 

 



FEDERAL FALSE CLAIMS ACT RETALIATION PROVISION 

31 U.S.C. 3730 (h) RELIEF FROM RETALIATORY ACTIONS.— 

o  (1)  In general. Any employee, contractor, or agent shall be entitled to all 

relief necessary to make that employee, contractor, or agent whole, if that 

employee, contractor, or agent is discharged, demoted, suspended, 

threatened, harassed, or in any other manner discriminated against in the 

terms and conditions of employment because of lawful acts done by the 

employee, contractor, agent or associated others in furtherance of an action 

under this section or other efforts to stop 1 or more violations of this 

subchapter [31 USCS §§ 3721 et seq.]. 

o (2)  Relief. Relief under paragraph (1) shall include reinstatement with the 

same seniority status that employee, contractor, or agent would have had but 

for the discrimination, 2 times the amount of back pay, interest on the back 

pay, and compensation for any special damages sustained as a result of the 

discrimination, including litigation costs and reasonable attorneys' fees. An 

action under this subsection may be brought in the appropriate district court 

of the United States for the relief provided in this subsection. 

o (3)  Limitation on bringing civil action. A civil action under this subsection may 

not be brought more than 3 years after the date when the retaliation 

occurred. 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=77c4582e-1836-4a57-9c67-efcdf74b0d1a&pdsearchterms=31+USC+3730&pdstartin=hlct%3A1%3A2&pdpsf=&ecomp=x9sg&prid=9f8ba086-a921-4ee3-8dbf-5b3e77219b9f
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Agenda

• The National Labor Relations Act, and Its Application in 
Non-Unionized Workplaces

• NLRB Enforcement Priorities
• What This Means for You
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The National Labor Relations Act

• Coverage:
– The Board has statutory jurisdiction over private sector 

employers whose activity in interstate commerce exceeds a 
minimal level ($50,000-$1m)

– “As a practical matter, the Board’s jurisdiction is very broad and 
covers the great majority of non-government employers with a 
workplace in the United States, including non-profits, 
employee-owned businesses, labor organizations, non-union 
businesses, and businesses in states with ‘Right to Work’ 
laws.”
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The National Labor Relations Act

• Exclusions:
– Federal, state and local governments, including public schools, 

libraries, and parks, Federal Reserve banks, and wholly-owned 
government corporations.

• Delaware Public Employment Relations Board
– Employers who employ only agricultural laborers, those 

engaged in farming operations that cultivate or harvest 
agricultural commodities or prepare commodities for delivery.

– Employers subject to the Railway Labor Act, such as interstate 
railroads and airlines.
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The National Labor Relations Act

• Section 7 Rights:
– Employees shall have the right to self-organization, to form, join, or 

assist labor organizations, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted activities for 
the purpose of collective bargaining or other mutual aid or 
protection, and shall also have the right to refrain from any or all of such 
activities except to the extent that such right may be affected by an 
agreement requiring membership in a labor organization as a condition of 
employment as authorized in section 8(a)(3)

– There is NO requirement that a workplace be unionized for an employee 
to be protected under the NLRA
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The National Labor Relations Act
• Unfair Labor Practices:

– Section 8(a) It shall be an unfair labor practice for an employer--(1) 
to interfere with, restrain, or coerce employees in the exercise of the 
rights guaranteed in section 7

– Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, the Board, or any agent 
or agency designated by the Board for such purposes, shall have 
power to issue and cause to be served upon such person a 
complaint stating the charges in that respect, and containing a 
notice of hearing before the Board or a member thereof, or before a 
designated agent or agency, at a place therein fixed, not less than 
five days after the serving of said complaint

– 6 month statutory filing deadline
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NLRB:  Unionization in America

• 1983:  20.1%
• 2019:  10.3%
• 2020:  10.8%*

– jump due to mass layoffs of non-
unionized workers related to the 
COVID-19 pandemic

• 2021:  10.3%

Source:  Bureau of Labor 
Statistics
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NLRB  Enforcement Priorities

• So What’s the Board to Do?
– Enforce the NLRA against Non-Unionized Employers
– General Counsel Memo 21-04

• NLRB General Counsel Jennifer Abruzzo
– Priorities also Expressed in Briefing
– Seeking reversal of American Federation for Children, which held that an 

employee’s expressed concerns were not protected, concerted activity 
because other employees did not join in the activities and some 
employees were offended by them
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NLRB Enforcement Priorities

• GC Memo 21-04
– Targeting Policies and Procedures
– May be unlawful, on their face, if a cautious employee could 

interpret them to interfere with Section 7 rights to engage in 
protected concerted activity

– Key Focus:  confidentiality, non-disparagement, social media, 
media communication, civility, respectful and professional 
manner, offensive language, and “no cameras at work” rules
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NLRB Enforcement Priorities

• GC Memo 21-04
– Reversal of NLRB’s Authority Regarding Confidentiality
– Apogee:  goal to prohibit employers from requiring employees 

to keep internal investigations confidential, even during 
sensitive investigations, like those involving harassment claims

– Baylor University:  making lawful severance agreements that 
contain confidentiality and non-disparagement clauses, or 
prohibit employees from initiating civil enforcement actions
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What This Means for You

• Policies and Procedures—Work Arounds
– General Civility Is Out
– Targeted Policies

• Knowingly False Communications (Objective Standard)
• Harassment, Discrimination and Retaliation Prohibited
• Unlawful Conduct, Threats, or Acts of Violence
• Offensive Language Should Be Targeted—racially and sexually 

offensive language, or language that targets an individual on the basis 
of protected status

• Shop Talk in Aid of Concerted Activity
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What This Means for You

• Internal Investigation
– Define the Issues

• There is a specific, credible concern of retaliation because…
– Set Expectations

• Encourage confidentiality
• Explain an employee’s rights
• Address concerns with workplace gossip and damage it can do
• Let employees feel agency and involvement
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