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IAB DECISIONS 
 

BENEFIT INTERPLAY                          
Timaris Lewis v. UPS, IAB #1395928, (10/17/22).  Workers’ compensation benefits 
are not owed for total disability for periods where the claimant is on PIP disability 
for an unrelated motor vehicle accident.  [Gambogi/O’Brien] 
 
CAUSATION                                  
Myra Mitchell v. Beebe Medical Center Inc., IAB #1487160, (7/14/22).  On a 
DACD Petition the Board rules that a rotator cuff tear is age-related where there is 
a delayed onset between the work injury and manifestation of symptoms and noting 
that the claimant was 56 years of age.  Dr. Crain testified on behalf of the Claimant 
and Dr. Schwartz testified on behalf of the Employer.  
 [Laursen/Lukashunas] 
 
Garth Springer v. Amazon.com, IAB #1513726, (8/18/22).  The Claimant’s DCD 
Petition for a left shoulder rotator cuff tear and related surgery is denied based on a 
finding of idiopathic and testimony of Dr. Matz.  [McDonald/Ellis] 
 
Ellis Blomquist v. City of Wilmington, IAB #1508439, (12/20/22).  Pulmonary 
embolus onset 10 weeks post-surgery for the compensable work accident 
undermines causation based on the testimony of Dr. Piccioni.  [Stewart/Bittner] 
                    
COVID-19 ROUND UP           
Carl Fowler v. Perdue, IAB# 1501167 (12/28/22) (Order on Remand).    The 
original IAB Hearing (5/11/20) denied benefits for Covid, finding insufficient 
evidence of the exposure occurring at work.  The Board did not reach issue of 
whether Covid should be deemed an occupational disease.  On appeal the case was 
reversed and remanded back to the Board based on incorrect burden of proof, failure 
to show substantial evidence, acting as its own expert and speculating on facts not 
in the record.  The Remand Hearing was to entertain additional testimony from Dr 
Alfred Bacon (the DME doc) as to additional contacts Claimant had prior to 
contracting Covid-19 and to apply the preponderance of evidence standard on the 
issue of whether Covid was the result of a workplace exposure.  Upon consideration 
of additional evidence, Dr. Bacon agreed that Claimant likely contracted Covid-19 
due to an exposure at Perdue, specifically in the cafeteria.  The peculiar hazard for 
Claimant was not his job, but the cafeteria was a particularly hazardous environment 
in the context of Covid-19.  The Board on remand ruled that Claimant met his burden 
of proof as to demonstrating the exposure at work, but did not meet the burden of 



establishing Covid as an occupational disease as to this Claimant’s particular 
employment, attaching to that occupation a hazard greater than attendant to 
employment in general.  [Schmittinger/Panico] (An appeal is expected) 
 
Charles Caccchioli (deceased) v. Infinity Consulting Solutions, IAB# 1501061 
(ORDER.  This matter was heard on a Motion to Dismiss for lack of jurisdiction 
filed by Claimant’s widow whose purpose was to allow a tort case for personal injury 
and death to proceed to a Superior Court jury.  The Employer’s position was that 
Mr. Cacchioli succumb to Covid-19 as an occupation disease and that the widow’s 
remedies should be limited to Title 19, Chapter 23. As such, unlike other Covid 
litigation before the Board, the parties’ positions were basically switched.  The 
Board ruled that there was insufficient evidence to conclude that Claimant’s 
employment presented a hazard “distinct from and greater than” employment in 
general. Claimant was an office worker and one of his co-workers had Covid-19. “A 
mere allegation that the illness was contracted on Claimant’s employer’s premises 
is legally insufficient to support a finding that it was an occupational 
disease.”   Accordingly, the Claimant’s motion to dismiss on jurisdictional grounds 
was granted.   [Warner/Baker] (This ruling was not appealed) 
 
Carol Hudson v Beebe Medical Center, IAB# 1516467 (10/24/22.  Claimant was a 
nurse in a hospital Covid-19 unit and had direct contact with Covid-19 patients.  Her 
symptoms began on 10/14/20 per her history. She reportedly had multiple exposures 
at work with Covid patients not wearing masks,  and her own mask broke on 
10/12/20.  She attended a funeral on 10/19 and had gone out to dinner a few 
times.  Her son showed symptoms on 10/19 and died a few days later.  In denying 
benefits, it should be noted that one of the inconsistencies which troubled the Board 
was the timeline of onset and the suggestion by the Claimant that as of October 2020, 
she had had similar symptoms “for months”, contradicting her other testimony as to 
onset of symptoms on a specific date in October.   Depending on who was testifying 
at the merits hearing, the Claimant’s symptoms started on either 10/12, 10/14, 10/20 
-- or the prior summer.   If this account was accurate as to the October onset, that 
would mean Claimant continued to work and attend a family funeral notwithstanding 
demonstrating Covid-19 symptoms – as a health care professional this is curious to 
say the least.   Additionally, the evidence established that Claimant was religious as 
to wearing her personal protective equipment and that a number of safety protocols 
were in place by the hospital.  The Board ruled that Claimant failed to demonstrate 
an exposure at work, and adopted the DME opinion that Claimant more likely 
acquired Covid from her son Michael, who became ill before Claimant and who 
passed away the day after Claimant’s hospital admission.  Claimant’s son drove her 
to work most days and they commonly ate takeout in the confines of the vehicle.  The 



Board also ruled that the burden of proof for Covid-19 as an occupational disease 
was not met, with Dr Bacon testifying that the use of PPE mitigates the risk for 
healthcare workers.   [Donovan/Morris-Johnston] (This case is on appeal to the 
Superior Court] 
 
 
DISFIGUREMENT                                                          
Dwayne Jacobs v. YRC Freight, IAB #1516608, (6/10/22).  On a claim for 
disfigurement a 7-inch scar down the center of the leg which is 1/4 inch wide is 
awarded 4 weeks of benefits and noting that the injury in question was a post-
operative torn quadriceps in the left leg.  [O’Neill/Davis] 
 
John Boyden v. Aquaflow Pump & Supply Co., IAB #1471019, (6/3/22).  The 
Claimant is awarded 10 weeks of disfigurement benefits for a lumbar surgical scar 
and additional 4 weeks of benefits for collective disfigurement on the stomach.  
[Fredricks/McGarry] 
 

EMPLOYEE V. INDEPENDENT CONTRACTOR         
John Mwangi v. Amazon.com, IAB #1516558, (7/8/22).  The Claimant delivery 
driver is deemed not an employee of Amazon.com.  Of note, the Claimant has 
separate Petitions pending against Amazon.com, Globus Express and Connect 
Logistics.  The Petitions were not consolidated and involved a motor vehicle 
accident occurring on 6/3/21 producing multiple injuries.  This Hearing was limited 
solely to the issue of whether the Claimant should be deemed an Amazon.com 
employee.  Of note, Amazon contracts with other companies to deliver packages and 
does not do package delivery itself.  Amazon does not pay, schedule, hire or fire its 
drivers.  Claimant received his route assignments for the day through the owner of 
Connect Logistics, or from his brother, who worked at Globus Express.  The truck 
he used to deliver packages was rented from Ryder using a Globus Express account.  
[Legum/Ellis] 
 
 
JURISDICTION                                                         
Norman Davis v. GT USA Wilmington LLC, IAB #1516693, (11/7/22) (ORDER).  
There is no concurrent jurisdiction of Delaware workers compensation with the 
Federal Longshore and Harbor Workers Compensation Act and noting that in a prior 
adjudication the Board had already determined that Claimant was a dock worker 
entitled to coverage under the LHWCA.  [Tice/Lockyear] 



MEDICAL MARIJUANA                                 
Patrick Kalix v Giles & Ransome, Inc., IAB# 1280555 (1/4/23).  This was 
Claimant’s application to compel the Employer to engage in a relationship with a 
specific supplier (CannaSense) of medical marijuana and make direct payment, as 
opposed to the Claimant going to the local dispensary and being reimbursed (which 
Employer had agreed to until the Claimant selected a local pizza shop as the 
marijuana delivery point as opposed to his home).  Additionally, Employer filed a 
PFR to reduce Claimant’s monthly entitlement of medical marijuana from 90 grams 
to 50 grams. 
 
Ruling #1:  The Board cannot compel a responsible party such as the carrier to 
contract with a 3rd party online marijuana provider so that prepayment of medical 
marijuana can be made on claimant’s behalf. 
 
Ruling #2:  Based on the DE medical marijuana statute, no Delaware approved 
facility permitted to dispense medical marijuana in the state could lawfully deliver 
through the mail, marihuana or marijuana products to a third party, and especially to 
a third party who has not been approved as a medical marijuana caregiver. By 
requiring the marijuana be delivered to a pizza shop, seems a means by which to 
afford Claimant circumvention of what DE’s legislature clearly included: oversight 
of a controlled substance for purposes of public safety and a process for approval of 
a third party to help, handle or assist with one’s use of medical marijuana as 
needed.  The pizza ship delivery site would also seem to contravene Claimant’s 
required written statement pledging “not to divert marijuana to anyone who is not 
allowed to possess marijuana.”  Request for pizza shop deliver DENIED. 
 
Ruling #3:  Petition for Review as to the amount of medical marijuana DENIED but 
with the Board expressing concern that “something does not seem right in terms of 
the latitude Claimant has been afforded to self-medicate within the 90 gram per 
month limit previously established by the Board, particularly without any medical 
or other oversight.” [Marston/Baker] 
 
Michael Jones v. Johnny Nichols Landscaping, IAB #1276947, (4/12/22).  On a 
DACD Petition seeking to compel payment for medical marijuana, the Board rules 
that the Claimant’s use of marijuana is more for recreation than pain control and 
denies the Petition. Claimant had used marijuana illegally for more than 20 years 
until he obtained a medical marijuana card 6 to 7 years ago.  Once he obtained 
marijuana legally, he continued to take opioids concurrently for many years and even 
Dr. Balu agreed that the Claimant was taking opioids on the upper end of the 
spectrum while also using marijuana illegally for most of that same timeframe.  



There is no time when Dr. Balu could say he substituted opioids for marijuana or 
vice versa.  Dr. Schwartz testified on behalf of the defense that the type of marijuana 
claimant was using was a euphoric THC-based product and not a medicinal and 
analgesic CBD-based product.  [Donovan/Baker] 
 
MEDICAL TREATMENT ISSUES                                
Michael Jones v. Johnny Nichols Landscaping, IAB #1276947, (11/3/22).  With 
regard to the Carrier’s Utilization Review appeal, the Board agrees with the DME 
testimony of Dr. Eric Schwartz that a proposed Vertiflex procedure, injections, and 
Toradol infusions are unreasonable and unnecessary.  [Donovan/Baker] 
 
Richard Mahan v. The Strober Organization, IAB #1208746, (11/3/22) (ORDER).  
The carrier can challenge medical treatment that it is not paying for (opioids) where 
it is liable for ongoing total disability and has an opinion from a medical provider 
that detox from opioids would reduce claimant’s level of disability.  [Bhaya/Wilson] 
 
Billy Hunsucker v. Scott Paper Company, IAB #1037286, (10/4/22).  On a Petition 
for Review and an application by the employer to reduce claimant’s opioid pain 
medication use, the Board orders the claimant’s MME be reduced from 420 to 90 
per day over a period of six months, based on the defense medical testimony of Dr. 
Jason Brokaw.  [Gregory/Morgan] 
 
Michelle Klein v. The Nemours Foundation, IAB #1509418, (10/13/22).  The 
Board denies a DACD Petition, finding that a total knee replacement is a “rush to 
judgment” without exhausting conservative care.  Dr. Eric Schwartz testified on 
behalf of the Employer that such a rush to surgery be it TKR or arthroscopic surgery 
would not be compliant with the Practice Guidelines, the Medicare Guidelines or 
with the Highmark of Delaware Guidelines.  While the Practice Guidelines are 
merely guidelines, the Board finds that Claimant should have pursued some type of 
conservative care first. [Welch/Morris-Johnston] 
 
Alfredo Ramirez-Rodriguez v. National Paper Recycling of DE, IAB #1397324, 
(9/29/22).  Benefits are awarded for medical treatment in Indiana where Claimant 
resides, under Section 2323 B(7), without pre-certification and rules that said 
treatment is reasonable and necessary based on the testimony of Dr. Eskander.  
[Pruitt/Gin] 



 
Alejandro Tueros v. BJ’s Wholesale Club, IAB #1471828, (8/24/22).   On a DACD 
Petition seeking payment for an orthopedic mattress as reasonable and necessary, 
and in tandem with granting a Petition for Review, the Board denies the orthopedic 
mattress based on the testimony of Dr. Schwartz and rejecting the testimony of Dr. 
Lingenfelter that the mattress was necessary because it “might help his neck” and 
allow him to work in some capacity.  [Silverman/Simpson] 
 
Dale Lebeau v. IG Burton Body Shop, IAB #1463142, (9/19/22).  On a DACD 
Petition for ongoing chiropractic care and based on the testimony of Dr. Zaslavsky, 
the Claimant is awarded chiropractic treatment.  Of note, Claimant had 17 chiro 
visits in 2020, 11 visits in 2021, and 6 visits thus far in 2022.  Claimant is more 
functional and comfortable when he receives chiropractic care once a month.  He is 
able to sleep at night, do things with the grandchildren, and continue to work due to 
the chiropractic treatment.  [Silverman/Gin] 
 
Shawn Marti v. Pennco Management Inc., IAB #1417897, (12/30/21).  Opioid pain 
management is reasonable where it allows a Claimant a full time return to work.  The 
medications in question were OxyContin and Oxycodone and per the claimant’s 
testimony allowed him to continue working in the job he has held for 35 years 
without any physical or mental side effects.  [Weik/Carmine] 
 
Theresa Bollinger v. Genesis Healthcare Group, IAB #1483393, (2/17/22).  The 
Board denies the Claimant’s DACD Petition for a trial of a spinal cord stimulator 
based on the testimony of defense medical expert Dr. Brokaw that spinal cord 
stimulators are most effective for treating neuropathic pain in the distal limb which 
is not a symptom that is a significant portion of Claimant’s current complaints, since 
her primary areas of pain involve the groin, buttock and right hip.  “Spinal cord 
stimulators have a very poor track record in controlling musculoskeletal pain and 
Claimant’s symptoms are clearly musculoskeletal in nature, not neuropathic.”  
[Schmittinger/Lockyear] 
 
Kevin Kurych v. Idex-US Space Virtual, IAB #1504289, (9/23/22).  The Board 
denies an application for stem cell treatment endorsed by Dr. Zaslavsky and 
referenced the FDA warnings “many of which Dr. Zaslavsky advised he was 
unaware of” with the further observation that “Dr. Zaslavsky’s appreciation of the 



body of stem cell research regarding its usefulness may be wanting.”  Dr. Rushton 
was the defense medical expert.  Dr. Rushton testified that while stem cell use to 
treat many conditions is being studied, particularly as it relates to hematology, it has 
not been sufficiently studied for use in orthopedic spinal care.  [Stanley/Adams] 
 
OCCUPATIONAL DISEASE                                           
Charles Cacchioli (deceased) v. Infinity Consulting Solutions, IAB #1501061, 
(3/7/22) (ORDER).  A mere allegation that an illness was contracted on the 
employer’s premises does not in itself establish an occupational disease noting that 
in this instance the employer was arguing in favor of claimant’s illness and 
subsequent death being covered under workers compensation.  Claimant was an 
office worker required to report to work in a small one-room office with no barriers 
or ability to keep a safe social distance with 6 other co-workers.  He was not medical 
or emergency personnel.  In this instance the Board concluded that while Covid 
exposure can certainly be a compensable occupational disease “in a proper 
situation”, the limited office setting described in the Petition in this case did not 
establish that claimant’s occupation produced a “hazard of contracting Covid-19 
distinct from and greater than the hazard attending employment in general.”  
Accordingly, the Board granted the Motion to Dismiss for lack of jurisdiction.  
[Werner/Baker] 
 
Barry Mullins (deceased) v. City of Wilmington, IAB# 1523018 (12/30/22).  City 
of Wilmington police officer develops ocular melanoma, which is ultimately 
fatal.  The City gives his widow a disability pension, based on a rebuttable 
presumption in the pension code.  In filing for workers compensation death-related 
benefits, and without a medical expert to establish causation and other indicia of an 
occupational disease, the widow relies solely on a promissory estoppel claim, 
arguing the City’s acceptance of a disability pension, via the language in the pension 
code, necessitates this is work-related and thus eligible for WC benefits. The City 
presents Dr. Joh Parkerson as the only medical expert, who testifies that ocular 
melanoma is a rare tumor and that there are no medical or scientific journal studies 
of which he is aware connecting police work to the development of this disease.  The 
Board denied the Petition –  “The City ‘s decision to grant a disability pension to 
Mr. Mullins does not preclude the Employer from arguing in a workers 
compensation case that the cancer was not related to Mr. Mullins’ work as a police 
officer.”   [Schmittinger/Bittner] 
 
 



PERMANENCY       ______________________________________ 
Priscilla Pressey v. State of Delaware, IAB #s1485640 & 1493571, (11/18/22).  On 
a DACD Petition seeking permanency to the right leg, thoracic spine and lumbar 
spine, Dr. Meyers appears to falter on the thoracic and lower extremity ratings.  The 
Board awarded a 10% lumbar spine PPD based on Dr. Meyers but no impairment to 
either thoracic or the right leg.  In addition to the defense medical testimony of Dr. 
Kates, the Employer also relied on video surveillance.  [Pruitt/Panico] 
 
Sherry Williams v. State of Delaware, IAB #1482282, (5/31/22).  On a claim for 
PPD benefits related to headache, vestibular dysfunction, convergence insufficiency 
and cognitive dysfunction, the Board declines to award any impairment to cognitive 
function/brain in the absence of a neuropsychological evaluation which is the “gold 
standard” for evaluation of cognitive issues.  The benefits were awarded at 15% 
impairment for headache, 14% impairment for vision, and 16% impairment for the 
vestibular system.  [Owen/Klusman] 
 
Megan Watts v. Bayada Home Health Care, IAB #1491815, (7/5/22).  The 
Claimant’s DACD Petition seeking 17% impairment to the lumbar spine is denied 
by the Hearing Officer based on a failure to establish the Claimant’s low back injury 
has become “fixed and permanent”.  This case also documents that the proposition 
that “MMI” is not a formal part of Delaware workers compensation law.  
[Krayer/Lockyear] 
 
PARTIAL DISABILITY     ______________________________________ 
Patricia Ferguson v. State of Delaware, IAB #1431459, (4/12/22).  The Board does 
not permit a Maxey-Wade adjustment on temp partial after-the-fact:  “The Board 
must first emphasize that Claimant has already received the benefits at issue pursuant 
to specific agreements made between the parties; the only reason that the Board is 
being asked to review these Agreements and Claimant’s receipt of benefits is 
because she changed jobs from Easter Seals to THG at a significant higher wage, 
unbeknownst to the State.  The Board is unconvinced that a Maxey-Wade adjustment 
should be made under these circumstances primarily because the 2018 Agreement 
itself appears to support a meeting of the minds between the parties that Claimant’s 
partial disability should be based on her actual wages without a Maxey-Wade 
adjustment.”    [Schmittinger/Klusman].                                   
 



Patricia Ferguson v. State of Delaware, IAB #1431459, (4/12/22).  Federal PPD 
benefits paid during Covid constitute “wages” to be utilized in addition to actual 
wages while calculating partial disability benefit entitlement, reducing the State’s 
partial disability payment liability.  [Schmittinger/Klusman] 
 
Andrew Schauber v. Sears Holding Corp., IAB #1481551, (8/22/22).  The Board 
rules that the Carrier’s labor market survey is a better indicator of earning capacity 
than the Claimant’s new job and as such, partial disability benefits are denied.  The 
job secured by Claimant yielded an average weekly wage of $660.00 and the LMS 
jobs averaged $929.86 weekly.  The jobs in question were IT jobs and an FCE 
deemed the claimant capable of a medium duty PDL.  Robert Stackhouse testified 
as the vocational expert.  [Silverman/Wilson]   
 
PRACTICE AND PROCEDURE         
Annette Davis v. Christiana Care Health System, IAB #1521009, (11/3/22) 
(ORDER).  On a Motion to Compel the Claimant to respond to a RFP of her social 
media information, the Board noted that employer’s surveillance provided evidence 
“the Claimant is not as physically disabled as she has asserted” and that Claimant’s 
post-accident social media postings “are reasonably calculated to provide further 
evidence of Claimant’s post-accident activity level” in support of Employer’s 
arguments.  The Board did not agree with Claimant’s argument that any social media 
disclosure should be limited to the period of total disability.  [Long/Newill] 
 
Julia Bekasy-Quillen v. State of Delaware, IAB #1481999, (8/23/22) (ORDER).  
There is no legal requirement that the reasoning of any one IAB decision be applied 
universally.  [Harrison/Gambogi] 
 
Michelle Ramsdell v. Ward & Taylor, IAB #1511811, (9/13/22) (ORDER).  The 
Claimant’s personal journal entries regarding her contacts with the Carrier or 
Employer are not protected by privilege.  It is noted however, that any journal entries 
that pertain to conversations between Claimant and her counsel including her 
impressions of counsel’s legal guidance, are protected by privilege and should 
remain redacted as well as any entry that would disclose the attorney’s legal theories, 
strategies or opinions.  [Stewart/Greenberg/Kelly]  
 
Timothy Willis v. UPS, IAB #1512050, (12/15/22) (ORDER).  The Board denies 
the Employer’s Motion to Dismiss a DCD Petition based on violation of its safety 
policy rendering Claimant’s conduct outside course and scope of employment, with 



the matter to proceed to a merits Hearing for further consideration of the issues 
including an intoxication defense pursuant to 19 Del Code Section 2353.  
[Marston/O’Brien] 
 
Ellis Blomquist v. City of Wilmington, IAB #1508439, (12/20/22).  Dr. Meyers’ 
change in his permanent impairment opinion without issuing an updated addendum 
report is deemed to undermine his credibility but does not merit striking his 
testimony.  “The Board has significant concerns over Dr. Meyers’ failure to issue an 
addendum report and Dr. Meyers’ decision to wait until the final hour to notify 
anyone that he would change his opinion.  “This is not the first time Dr. Meyers 
waited until his deposition testimony to change his permanent impairment 
ratings…Dr. Meyers’ decision to apportion a percentage to the motor vehicle 
accident essentially impeached his credibility, going to the weight of the evidence.”  
[Stewart/Bittner] 
 
Rudolph Hawkins v. United Parcel Service, IAB #1478596, (6/6/22) (ORDER).  
The “Two Dismissal Rule” of Superior Court does not exist in workers 
compensation with regard to Superior Court Civil Rule 41(a)(1).  [Stewart/Herling] 
 
 
STATUTE OF LIMITATIONS                       
Terrance Tate v. City of Wilmington, IAB #1517314, (8/25/22).  A claim for 
injuries to the left shoulder as the result of repetitive motion during his career as a 
firefighter is deemed barred by the statute of limitations, noting that initial treatment 
and discussions regarding the shoulder and work activity occurred as early as 2013.  
[Crumplar/Skolnik] 
 
 
SUCCESSIVE INJURIES    ___________________________________ 
Marquan Taylor v. Prego and Ferrarra, IAB #1520266, (10/31/22).   In a case 
involving the issue of recurrence of a prior work injury occurring in 2013 versus a 
new work accident occurring in 2021, the Board applies a Nally analysis and noting 
that the 2013 claim had been commuted.  Of note, the second work injury involved 
a motor vehicle accident which would qualify as a “untoward event” capable of 
shifting liability to a successive carrier but the medical evidence entertained did not 
support a finding of a new injury or a worsening of a prior injury.  Dr. Zaslavsky 
testified on behalf of the claimant and Dr. Matz testified on behalf of the carrier.  
[Marston/Skolnik] 
 
 



TOTAL DISABILITY     ___________________________________ 
Jessica Duncan v. New Castle County, IAB #1510553, (9/20/22).  If Claimant is 
out of work or otherwise not on a full duty work status due to a collective bargaining 
agreement, Wendy’s can still apply.  “While the Board notes it was an issue of total 
disability versus a return to work in the case of Gilliard Belfast v. Wendy’s, whereas 
it is an issue of work restrictions versus a return to non-restricted work, against a 
treating doctor’s orders, the Board finds that the same logic is applicable.”  
[Long/Norris] 
 
Daphne Davis v. Johson Controls, IAB #1287814, (8/11/22).  This case is a 
delightful tutorial on Hoey and its distinctions and includes a discussion of the 
interplay between Hoey and union membership.  Of note, during the period in 
question the employer had sent out multiple Hoey notices suggesting the Claimant 
seek out other employment, which did not overcome Claimant’s standing as a long-
term employee (35 years) receipt of employment benefits, and the employer’s 
inability to start the termination process per union contract.  The Board ruled that 
Claimant’s Hoey TTD entitlement continued up until the day of the Hearing.  
[Freebery/Hunt/Kelly] 
 
 
UTILIZATION REVIEW APPEALS        
Carol Clay v. Kohl’s Department Store, IAB #1460702, (2/16/22).  The Board 
affirmed a Utilization Review decision which found the Claimant’s pain 
management program to be compliant with the Health Care Practice Guidelines to 
include plasma-rich protein injections.  Of note, Dr. Balu’s pain management 
program allowed the claimant to avoid narcotic pain medication which the Board 
deemed “commendable”.  [Schmittinger/McGarry] 
 
 
 
 
 
 
 
 
 
 
 
 



APPELLATE OUTCOMES 
              

Cruz-Rodriguez v B&F Paving, C.A. N22A-01-004 FJJ (8/8/22). The claimant 
appealed the denial of his petition after the Board found his injuries did not occur in 
the course and scope of employment. He claimed the injuries resulted from lifting a 
heavy piece of equipment. A co-worker testified that the claimant simply fainted and 
told him this had happened before. The court affirmed the Decision. The Board was 
entitled to find the co-worker more credible even though he made some inconsistent 
statements. The defense medical expert’s testimony also supported that the claimant 
had a syncopal event. [Allen/Logullo] 
 
 
Elzufon. Austin, Tarlov & Mondell v Lewis, C.A. N22A-03-006 FWW (1/10/23). 
This claimant sustained an acknowledged right shoulder injury. The issue in this 
case was whether the two- or five-year statute of limitations applies when the 
claimant later alleged a work-related neck injury. The employer contended the 
petition was untimely filed outside the two-year statute of limitations period. The 
court found that the Board correctly determined that there was no statute of 
limitations bar to the petition. The five-year statute of limitations applied since the 
Board found that the neck injury was causally related to the previously accepted 
right shoulder injury. Alternatively, the petition was also timely under the two-year 
statute of limitations as the Board found that less than two years had elapsed since 
she knew or should have known that her neck problems were work-related. 
[O’Brien/Castro] 
 
 
Estate of Anderson v. American Seaboard Exteriors, C.A. N22A-03-003 FJJ 
(10/18/22). The Court rejected multiple challenges to a Board Decision finding that 
the claimant did not meet his burden to prove his mesothelioma was related to his 
work as a high-rise window washer. There was no violation of the last injurious 
exposure rule as they failed to prove any injurious exposure occurred. The Board 
was entitled to accept the employer experts’ testimony that the claimant did not work 
around asbestos and did not have a high risk of asbestos exposure. The Board 
properly excluded shipping records the claimant sought to directly submit into 
evidence. They were not self-authenticating, and a proper foundation was not laid. 
The court did find that the Board erred by excluding deposition transcripts of 
individuals who testified decades ago in a separate case that involved the same 
buildings where the claimant worked. As the parties stipulated that the deposed 
witnesses were now unavailable, the transcripts were admissible under Rule 



804(b)(1). However, the court found this was harmless error as the deponents did 
not testify that there was any friable asbestos in the locations the claimant was 
present. [Crumplar/Roberts&Segletes&Ellis] 
 
 
McLaughlin v. C&D Contractors, C.A. N22A-04-002 FJJ (12/14/22). The issue 
before the Court was whether the average weekly wage and max compensation rate 
of a claimant with work-related asbestos exposure should be based on the date of 
last injurious exposure or date of mesothelioma diagnosis. The last injurious 
exposure was in 1989 and the diagnosis was made in 2017. The claimant left the 
company in 1989 and was working for a different employer in 2017. The Court 
determined that the AWW/compensation rate should be based on the date of 
diagnosis. The injury date for occupational exposure cases is the manifestation date.   
[Crumplar/Wilson] 
 
 
O’Neal v Ruan Transportation, C.A. N21A-12-004 FWW (6/2/22). The Board in 
this case terminated entitlement to total disability benefits and awarded partial 
disability benefits based on a labor market survey. The Court reversed and remanded 
the case back to the Board after the court could not determine from the evidence how 
the Board calculated the partial disability rate. [K. Carmine/Gin] 
 
 
Quaile v. National Tire & Battery, C.A. N21A-12-003 JRJ (7/7/22). The court 
addressed whether the statute permits a claimant to seek payment of medical bills 
beyond amounts permissible under the Delaware Fee Schedule. The employer 
disputed injuries to two body parts and while those claims were pending, the 
claimant paid for treatment through his private health insurance. After the injuries 
were found compensable, the claimant demanded direct payment of the face value 
of the bills rather than the amount owed under the Fee Schedule. The court held that 
the claimant was not limited to payment at the Fee Schedule rates. The introduction 
of the Fee Schedule to the statute did not eliminate a claimant’s ability to seek 
payment of ‘reasonable’ expenses, including those above Fee Schedule rates in 
situations when compensability is in dispute and the claimant has to pay for 
treatment on his or her own. [Wasserman/Morris-Johnston] 
 
 
Sheppard v Allen Family Foods, No. 346,2021 (6/23/22). The claimant appealed a 
decision granting the employer’s petition for review challenging ongoing narcotic 
prescriptions. Specifically, she claimed that the Board erred by not granting a motion 



to dismiss. The claimant contended that there was no good faith causation defense, 
and the disputed treatment should have been referred to Utilization Review. The 
Supreme Court disagreed and affirmed the Decision. A prior referral of treatment to 
UR did not preclude the employer from presenting an argument on the issue of 
causation. Similarly, a prior permanency settlement does not translate into a waiver 
of all causation defenses in the future. There was a good faith basis for the causation 
challenge based on new evidence and the motion to dismiss was properly denied. 
[Schmittinger/Morgan] 
 
 
St. James v State of Delaware, C.A. N21A-11-002 CLS (8/23/22). The court 
addressed whether the doctrine of res judicata barred the claimant from refiling a 
permanency petition. The claimant had previously filed a petition alleging 14% 
permanent impairment. The case went to hearing after the defense expert concluded 
that there was no permanent injury. The Board concluded that the injury had not 
resolved, but also did not find the claimant’s permanency rating credible. The 
petition was denied. The claimant obtained a supplemental report from his expert to 
address the Board’s concerns and then refiled the petition. The Board granted the 
State’s motion to dismiss and the claimant appealed. On appeal, the claimant argued 
that permanency was not finally decided since the Board only rejected a 14% rating 
and did not explicitly find that there was no permanency whatsoever. The Court 
affirmed the dismissal order. Res judicata applied as the cause of action in the refiled 
petition was the same as in the first petition that was denied, and the Board Decision 
on that petition was final. [Donnelly/Ellis] 
 
 
Nieves v. This and That Co., C. A.  No. S21A-11-004 CAK (8/10/22). The claimant 
filed an appeal of a Board Remand Order that granted the employer’s UR appeal 
petition concerning opioid medications. The claimant argued that the petition should 
have been dismissed because he had not submitted any requests to the carrier for 
reimbursement or payment of prescriptions. Further, he denied there were any such 
prescriptions after 2017. Employer’s position was it was entitled to challenge the 
compensability of such medications which were prescribed by the treating pain 
management physician. There was evidence of opioid prescriptions beyond 2017 
based on the medical records and the claimant’s testimony The court reversed the 
Board Order. The court determined that if a claimant does not make a claim for 
payment of bills or expenses, the employer does not have legal standing to initiate 
litigation on the compensability of the bills/expenses. [Pending Supreme Court 
appeal].   [Schmittinger/Ellis] 



This and That Co. v Nieves, No. 326, 2022 (10/11/22). The Supreme Court rules 
that when a motion for attorney’s fees remains pending before the Superior Court, 
an appeal of the underlying opinion to the Supreme Court is interlocutory.  
[Ellis/Schmittinger] 
 
 
Wilson v. Gingerich Concrete No. 114, 2022 (10/3/22). The claimant appealed to 
the Supreme Court from a Superior Court Opinion in the employer’s favor. This 
concerned denial of a surgery which was deemed non-compensable as the treating 
surgeon was not a Delaware Worker’s Compensation certified provider at the time. 
Even with understanding of the remedial purpose of the statute, the Court affirmed 
the Board decision. The plain language of the statute supports that certification is an 
ongoing requirement for providers. The Court declined to address what would 
happen if the provider attempted to seek payment directly from the claimant as that 
issue was not ripe for review.  [Schmittinger/Baker] 
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OPINION

BRADY, J.

I. INTRODUCTION AND PROCEDURAL HISTORY

*1  This is an appeal from a decision of the Industrial

Accident Board (“Board”) dated July 1, 2015. 1  On August
12, 2001, Victoria Fountain (“Appellant”) injured her back
when she slipped and fell on ice while working for
McDonalds (“Appellee”). Following the August 12, 2001
accident, Appellant received a substantial amount of medical
treatment, a large portion of which was paid for by Appellee's

workers' compensation carrier. 2

On October 12, 2005, Appellant filed a Petition to Determine
Additional Compensation Due (the “2006 Petition”), seeking

payment of outstanding medical expenses for treatment to her
lower back provided by Dr. Ganesh R. Balu (“Dr. Balu”) and

Dr. Uday S. Uthaman (“Dr. Uthaman”). 3  On August 1, 2006,
the Board granted the 2006 Petition and awarded Appellant

attorney and witness fees. 4

On December 17, 2014, Appellant filed a Petition
to Determine Additional Compensation Due (the “2014
Petition”) against Appellee, seeking compensation for a
surgery she had on September 25, 2014, and related medical

treatment. 5  Appellant alleged that the surgery and related
treatment, as well as work restrictions issued following the
surgery, were reasonable, necessary, and causally related to

her August 12, 2001 work accident. 6  A hearing on the merits

took place before the Board on June 19, 2015. 7

On July 1, 2015, the Board denied the 2014 Petition, holding
that Appellant had failed to meet her burden to prove that her
2014 surgery and related treatment was necessary, reasonable,

and casually related to the August 12, 2001 work accident. 8

On July 22, 2015, Appellant filed a timely appeal of the

Board's decision. 9  On September 3, 2015, Appellant filed her
Opening Brief, and on October 26, 2015, Appellee filed an

Answering Brief. 10  On November 9, 2015, Appellant filed

a Reply Brief. 11  On March 7, 2016, the Court held oral
arguments and advised the parties that the matter was taken

under advisement. 12

For the reasons outlined below, the Board's decision is
AFFIRMED.

II. THE 2006 PETITION 13

On March 27, 2006, the Board conducted a hearing on
Appellant's Petition to Determine Additional Compensation
Due. Dr. Balu, a board certified pain management and
physical medicine and rehabilitation specialist, testified on
behalf of Appellant. Dr. Balu summarized Appellant' relevant
medical history, including that in the early 1970s, Appellant
had surgery for developmental scoliosis. He noted Appellant
had intermittent back pain over the years, but never to the
extent that she had to go through a lot of treatment. Dr.
Balu testified that Appellant “did very well for a long time.”
He concluded that Appellant was suffering from lumbar
facet syndrome, lumbar radiculopathy, and post-traumatic

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0338009301&originatingDoc=I8fe18800447a11e68cefc52a15cd8e9f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0335449601&originatingDoc=I8fe18800447a11e68cefc52a15cd8e9f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0132793601&originatingDoc=I8fe18800447a11e68cefc52a15cd8e9f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ib9c0b261475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibfccda42475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
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spondylolisthesis. Dr. Balu characterized Appellant's back
symptoms and treatment prior to the 2001 work accident
as infrequent and intermittent, and opined that all three of
Appellant's then present conditions were casually related to
the August 2001 work accident.

*2  Appellant testified at the hearing. Appellant stated that
she had back pain prior to the 2001 work accident, that
she had surgery for scoliosis when she was fifteen years
old, and that her life was fairly normal after the surgery.
Appellant acknowledged that in June of 2001 she saw Dr.
Richard Sternberg (“Dr. Sternberg”), an orthopedic surgeon,
and reported back pain at a level of 7 out of 10, that her pain
had been getting worse, and that therapy had increased her
pain. Appellant further testified that she saw Dr. Luis Cabral,
(“Dr. Cabral”) a rheumatologist, on August 9, 2001, and had
an injection after reporting “killing type” pain.

Dr. David Sopa (“Dr. Sopa”), an orthopedic surgeon, testified
on behalf of Appellee. Dr. Sopa examined Appellant on
July 21, 2003 and February 15, 2006. Dr. Sopa opined that
Appellant's treatment had been reasonable and necessary, but
not all of the treatment was related to the August 2001 work
accident. Specifically, Dr. Sopa opined that Appellant reached
her Maximum Medical Improvement (“MMI”) sometime
before their July 2003 examination. Dr. Sopa further opined
that any injections Appellant had relating to her facet
arthropathy were not related to her work accident, but were
instead related to her scoliosis and degenerative condition.

The Board was not convinced by Dr. Sopa's testimony. Rather,
the Board summarized his opinion by stating, “[e]ssentially,
Dr. Sopa opines that it is coincidental that the severity of
[Appellant's] symptoms from her pre-existing degenerative
condition became significantly worse in the years following
her work accident.” The Board held that Appellant's work
accident aggravated or accelerated Appellant's condition.
The Board further held that Appellant's August 12, 2001
work accident caused Appellant's lumbar facet syndrome,
lumbar radiculopathy, and post-traumatic spondylolisthesis.
The Board concluded that Appellant had met her burden of
proving that the treatment to Appellant's back provided by Dr.
Balu and Dr. Uthaman was reasonable, necessary and causally
related to the August 12, 2001 work accident.

III. THE 2015 PETITION

On June 19, 2015, the Board conducted a hearing on
Appellant's Petition to Determine Additional Compensation

Due. 14  The issues before the Board were whether
compensation for the September 25, 2014 surgery and related
medical treatment was reasonable, necessary, and casually
related to the August 12, 2001 work accident and whether the
testimony of Dr. Stephens should be excluded.

A. Medical Treatment

The transcript of the deposition of Dr. Kennedy Yalamanchili
(“Dr. Yalamanchili”), a neurosurgeon, was read into the

record at the hearing. 15  Dr. Yalamanchili stated that because
Appellant had failed to respond to conservative treatment
she was a candidate for surgery, specifically an extension
of her decompression and spinal fusion to incorporate two

discs—L4–5 and L5–S1. 16  On September 25, 2014, Dr.
Yalamanchili performed surgery and found substantial disc
problems at both the LA–5 and L5–S1 levels including severe

nerve impingement. 17  Dr. Yalamanchili testified that the
surgery was reasonable, necessary, and causally related to the

2001 work accident. 18  Specifically, he stated that Appellant
had a “diagnosis of the spondylolisthesis in 2002, which

I'm proposing probably stemmed from this injury.” 19  Dr.
Yalamanchili further testified that “it's possible she may have
required this surgery at some time in the future; maybe never

would, I think, probably be the accurate answer.” 20  Indeed,
Dr. Yalamanchili concurred with Dr. Stephens that, “from a
degenerative perspective, adjacent level disc problems can

occur.” 21

*3  Appellant testified at the hearing. 22  She indicated that
prior to the work accident her pain levels were approximately
a 7 or 8 out of 10 and that her pain levels at the time of the
hearing were about 8 out of 10, but some days were better and

some days were worse. 23

The transcript of the testimony of Dr. David Stephens (“Dr.
Stephens”), an orthopedic surgeon, was also read into the

record at the hearing. 24  Dr. Stephens testified that he had
reviewed medical records from Dr. Uthaman (from the
Delaware Pain and Spine Center), Dr. Swaminathan, Dr.
Antony (from the Delaware Open MRI), Nanticoke Health
Services and Rehabilitation Services, Dr. Sternberg, Dr. Sopa,

Dr. Cabral, Dr. Balu, and Dr. Mehdi. 25  Dr. Stephens was

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibebc7bc5475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ib9c0b261475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic63ad1fd475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ib9c0b261475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibfccda42475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibebc7bc5475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
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also provided an operative note by Dr. Yalamanchili. 26  Dr.
Stephens opined that Appellant's lumbar complaints were
not causally related to the work accident and that Appellant
most likely would have needed the spinal fusion regardless

of whether the work accident had occurred. 27  Dr. Stephens
opined that had the 2014 surgery been causally related to the
2001 work accident, it would have occurred closer in time to

the work accident and not thirteen years later. 28  Dr. Stephens
further testified that there were convincing and consistent
records of the problems Appellant was experiencing arising
in patients who had “scoliosis surgery performed of this exact

type at these exact levels” forty years prior. 29  Dr. Stephens
noted that Appellant was evaluated in 2003 by Dr. Sopa
who concluded that Appellant's lumber symptoms were most
likely the result of arthritic changes, which occurred over time

at L5–S1 following her thoracolumbar spine fusion. 30  Dr.
Stephens concluded that the treatment Appellant received was
reasonable and necessary as a follow up to her 2014 spinal
surgery, but that the surgery was not causally related to the
work accident, but, rather to arthritic changes, which were

directly caused by the 1975 scoliosis surgery. 31

The Board found that the evidence showed that Appellant
suffered from the same lumbar complaints prior to the work
accident that she did following the work accident, which
supported Dr. Stephens' conclusion that Appellant's 2014
surgery and related treatment was causally related to her
scoliosis surgery and degenerative arthritic changes and not

to the work accident. 32  The Board noted that even Dr.
Yalamanchili agreed that Appellant's pre-existing condition
that led to her spinal deterioration could have necessitated

the surgery. 33  The Board further noted that Dr. Sopa, in
2003, determined that Appellant's 2001 work accident had not

produced any long term problems. 34  Based on this evidence,
the Board found Dr. Stephens opinions to be more persuasive
than Dr. Yalamanchili because “they correspond with the

evidence and testimony more accurately.” 35  As a result,
the Board held that Appellant had failed to met her burden
of proving that her 2014 surgery and related treatment was
necessary, reasonable, and causally related to the August

12, 2001 work accident. 36  The Board noted that most of
the evidence suggested that the 2014 surgery and related
treatment was causally related to the Appellant's scoliosis

surgery and subsequent spinal deterioration. 37

B. Motion to Strike

*4  At the June 19, 2015 hearing, Appellant argued that
the testimony of Dr. Stephens should be excluded and the
Appellee should be precluded from presenting any defense at
the hearing, because Appellee failed to timely file a Pre–Trial
Memorandum and forward a copy to Appellant's counsel,
and produced Dr. Stephens expert report past the deadline

set by the Board. 38  The Board noted that Appellant received
the defense's medical examination report on June 5, 2015,

two days prior to the defense expert's deposition. 39  The
Board further noted that Appellant received the Pre–Trial
Memorandum on June 14, 2016, before Appellant's own
medical expert's deposition, but after the deposition of the

defense's medical expert. 40

The Board held that because the expert report was produced
within thirty days of the date of the hearing Appellee did not
violate the Board's rules and the circumstances did not justify

the exclusion of the doctor's testimony. 41  The Board noted
that because the then pending petition did not involve a claim
of permanent impairment, Board Rule 9 did not require that

a medical report be produced. 42  The Board further found
that, because the expert report was provided to Appellant
twelve days prior to the deposition of Appellant's expert, and
because Appellee's defense of lack of causal relationship was
not unique or uncommon, there was no unfair surprise or
prejudice that warranted the exclusion of Appellee's medical

expert. 43  The Board denied Appellant's Motion to Strike Dr.

Stephens' Testimony. 44

IV. THE PARTIES CONTENTIONS

A. Appellant's Arguments

Appellant raises three issues on appeal: (1) the doctrine
of collateral estoppel and res judicata precluded the Board
from relying on Dr. Sopa's prior medical opinion; (2) the
Board erred in permitting Appellee to present expert medical
testimony and to present a defense to the petition; and
(3) the Board's decision was not supported by substantial

evidence. 45

i. Collateral Estoppel and Res Judicata
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Appellant argues that Dr. Stephens' opinions were in
agreement with, and largely reliant on, Dr. Sopa's 2003
opinion that Appellant's lumbar symptoms were the result of
arthritic changes unrelated to the work accident, as well as
Dr. Sopa's 2006 opinion that the treatment from 2004 to 2006
for degenerative disk diseases and spondylolisthesis were

unrelated to the work accident. 46  Appellant contends that the
Board was presented with Dr. Sopa's opinion when it made
its 2006 ruling and specifically rejected Dr. Sopa's opinion,
finding that “the August 12, 2001 work accident caused
[Appellant's] lumbar facet syndrome, lumbar radiculopathy

and post-traumatic spondylolisthesis.” 47  Appellant argues
that the Board is bound by its prior factual determinations
and that the doctrine of res judicata prevents the Board from

reviewing the correctness of its prior ruling. 48  Appellant
further contends that she is not asking the Court to find
the doctrine of collateral estoppel prevents the Board from
deciding two different issues—the compensability of medical
expenses for treatment to Appellant's back provided by Dr.
Balu and Dr. Uthaman (the issue at the 2006 hearing) and
the compensability of the 2014 surgery (the issue at the 2015

hearing). 49  Instead, Appellant argues that collateral estoppel
prevents the Board from reconsidering the findings of fact

made by the Board in its 2006 decision. 50

ii. Expert Testimony and Presentation of a Defense
*5  Appellant notes that she received the defense's medical

examination report on June 5, 2015, two business days prior
to the defense expert's deposition, and received the Pre–Trial
Memorandum on June 14, 2016, after the deposition of the
defenses' medical expert but before the deposition of her

medical expert. 51  Appellant argues that the late submission
of the Pre–Trial Memoranda violated Board Rule 9, which
states, in pertinent part, “[e]ither party may modify a
Pre–Trial Memorandum at any time prior to thirty (30) days
before the hearing. Amending the Pre–Trial Memorandum
by written notice to the opposing party and the designated
employee of the Department of Labor may be made in accord

with this Rule...” 52

Appellant argues that she was placed at a significant
disadvantage in preparing and presenting her claims because
she had no information as to what witnesses Appellee
intended to call and what defenses those witnesses' testimony

would support. 53  Specifically, Appellant contends that
because she received the defenses' medical report two
business days before the deposition of the expert, she was

deprived of a sufficient opportunity to fully evaluate the
report, to consult with her medical witness regarding the
opinions, did not know what defense Appellee would present,

and could not adequately prepare to defend the deposition. 54

Appellant argues that the fact that there was no
continuance requested is irrelevant because it was not
Appellant's responsibility to cure procedural issues caused by

Appellee. 55  Appellant further argues that the fact that the
parties complied with a ruling that they submit a Stipulation
of Facts immediately prior to the hearing is also irrelevant and
does not excuse Appellee's failure to comply with Board Rule

9. 56

iii. Substantial Evidence
Appellant argues that Dr. Stephens' testimony and
conclusions lack the necessary foundation and therefore the
Board's reliance on his testimony resulted in a decision that

was not supported by substantial evidence. 57  Specifically,
Appellant notes that Dr. Stephens conceded that he lacked
a substantial amount of medical records in the case, having
not received the family doctor or other providers' medical

records. 58

Appellant argues that Dr. Stephens' opinion was unsupported
by the evidence presented at the hearing. Specifically,
Appellant argues that Dr. Sopa's opinions should have been
“strip[ped] away” from Dr. Stephens' opinions because the

Board had rejected Dr. Sopa's opinion in its 2006 decision. 59

Appellant argues that Dr. Stephens' opinions have a lack of
foundation and do not establish substantial evidence if Dr.

Sopa's opinion is not considered. 60  Appellant contends that
“Dr. Stephens' opinions rely almost entirely on the previously

discredited opinions of Dr. Sopa.” 61

B. Appellee's Arguments

i. Collateral Estoppel and Res Judicata
Appellee argues that the Board's 2015 finding was based
on different facts and was on a different issue than
addressed in the Board's 2006 decision and therefore the
doctrines of res judicata and collateral estoppel are not

applicable. 62  Specifically, Appellee notes that the Board's
2006 opinion was for compensability of medical treatment by
Dr. Balu and the Board's 2015 decision was to determine the
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compensability of a surgery by Dr. Yalamanchili. 63  Appellee
further argues that the facts are different as emphasized by

Appellant's inconsistent testimony at both hearings. 64

ii. Expert Testimony and Presentation of a Defense
*6  Appellee argues that because the claim was not for

permanent impairment, the Board rules in general and Board
Rule 9 specifically do not require production of a medical
report and that the real issue is whether the late submission
of Dr. Stephens' report and the Pre–Trial Memorandum

constituted unfair surprise to Appellant. 65  Appellee further
argues that there was no unfair surprise because Appellant
had the report two business days before Dr. Stephens'
deposition was taken and twelve days before the deposition

of Appellant's expert. 66  Appellee contends that there was
no surprise because lack of causal relationship is a common

defense. 67  Appellee further notes that Appellant did not
request a continuance of the hearing due to the timing of the
receipt of the submissions and that Appellant's counsel is an
experienced practitioner of Workers Compensation and was

able to adequately cross-examine Dr. Stephens. 68

iii. Substantial Evidence
Appellee argues that this Court cannot review the Board's
credibility determination. Specifically, Appellee contends
that under Delaware law when the Board finds one witness

more credible than another no more clarification is needed. 69

Appellee argues that even if this Court can review the Board's
finding, Appellant failed to argue below that Dr. Stephens'
opinion lacked a proper foundation and such an argument was

therefore waived by Appellant. 70  Appellee further argues
that Appellant is impermissibly requesting the Court to
evaluate the facts submitted at the hearing and ultimately
conclude that Dr. Yalamanchili's opinion is more persuasive.

V. STANDARD OF REVIEW

The Court has a limited role when reviewing a decision by
the Board. If the decision is supported by substantial evidence

and free from legal error, 71 the decision will be affirmed. 72

Substantial evidence is evidence that a reasonable person

might find adequate to support a conclusion. 73  The Board
determines credibility, weighs evidence, and makes factual

findings. 74  This Court does not sit as the trier of fact, nor

should the Court substitute its judgment for that rendered by

the Board. 75  The Court must affirm the decision of the Board
even if the Court might have, in the first instance, reached

the opposite conclusion. 76  The Board has the discretion to
accept the testimony of one expert over that of another expert
when evidence is in conflict and the opinion relied upon

is supported by substantial evidence. 77  When reviewing an
appeal from the Board, this Court must consider the record

in a light most favorable to the party prevailing below. 78

When factual determinations are at issue, the Court must take
due account of the experience and specialized competence of
the Board and the purpose of the Worker's Compensation

Act. 79  Questions of law are reviewed de novo. 80

VI. ANALYSIS

A. Expert Testimony and Presentation of a Defense

*7  “Delaware courts defer to an agency's interpretation of
statutes it is empowered to enforce if such interpretation is

not ‘clearly erroneous.’ ” 81  The Court's review is limited to
determine whether the agency “exercised its power arbitrarily
or committed an error of law, or made findings of fact

unsupportable by substantial evidence.” 82  “The Board's
rules of procedure are promulgated for the ‘more efficient

administration of justice.’ ” 83  Enforcement of the Board's
rules “serves the interests of order and efficiency in Board

proceedings as well as the prevention of unfair surprise.” 84

Appellant's argument that late production of Appellee's
medical examination report violated Board Rule 9 is without
merit. Board Rule 9(B)(5)(d) only requires a party to produce
a medical expert report when the claim is for compensation

for permanent injuries under 19 Del. C. § 2326. 85  In the
instant matter, Appellant seeks compensation for a surgery
and related treatment, not for a permanent injury. Appellant's
claim is not based on 19 Del. C. § 2326, and Board Rule 9(B)
(5)(d) does not require Appellee to provide a medical report in
their Pre–Trial Memorandum. No other Board rule requires
disclosure of a medical report. The Board found the postponed
production of the report did not violate Board Rule 9 because
it was not a claim for permanent impairment and therefore
did not necessarily justify the exclusion of Dr. Stephens'
testimony. Based on a review of the Board's rules, the Court
is satisfied that this finding was not clearly erroneous.
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Appellant next argues that the Board's ruling with regard
to the late production of the Pre–Trial Memorandum was
reversible error. That claim is similarly without merit. The
Delaware Supreme Court has emphasized that enforcement of
the Board's rules serves the interests of order and efficiency
in Board proceedings as well as the prevention of unfair

surprise. 86

The Board weighed the impact of the late submission of the
Pre–Trial Memorandum on the parties' ability to have a fair
hearing on the merits and on the Board's ability to make a

just determination of the petition. 87  The Board noted that
Appellant had a right to know what the opinion of Appellee's
expert witness was in a timely fashion so that she could

prepare to cross-examine the expert. 88  The Board further
noted that the “real question” was whether the late submission

constituted unfair surprise to Appellant. 89  In weighing the
impact of the late submission, the Board found that there
was no unfair surprise because Appellee's defense was not
a unique or uncommon defense and Appellant had a fair
opportunity to review and comment on Dr. Stephens' report

prior to her expert's testimony. 90  The Board further noted that
the exclusion of Dr. Stephens' testimony would be extremely
prejudicial to Appellee and in the absence of unfair surprise

denied Appellant's motion. 91

*8  The Court is satisfied that the Board properly applied
the law, weighed the impact of the late submission and
determined that there was no unfair surprise to Appellant.
Appellee's defense is common in the industry, Appellant
had the disclosures in time for the expert's deposition,
and the record reflects that Appellant rigorously cross
examined Appellee's expert. The Court finds that the Board's
interpretation and application of its rules was not clearly
erroneous.

B. Substantial Evidence

The Board found Dr. Stephens' opinion to be more credible

than Dr. Yalamanchili's opinion. 92  Dr. Stephens evaluated
Appellant who reported that she had undergone a lumbar

spine fusion with Dr. Yalamanchili in September of 2014. 93

Prior to examining Appellant, Dr. Stephens was provided
with medical records from Dr. Uthaman (from the Delaware
Pain and Spine Center), Dr. Swaminathan, Dr. Antony (from

the Delaware Open MRI), Nanticoke Health Services and
Rehabilitation Services, Dr. Sternberg, Dr. Sopa, Dr. Cabral,

Dr. Balu, and Dr. Mehdi. 94  Dr. Stephens was also provided

an operative note by Dr. Yalamanchili. 95  Based on a review
of Appellant's medical records and his physical evaluation
of Appellant, Dr. Stephens opined that the 2014 surgery was
reasonable and necessary, but not casually related to the

2001 work accident. 96  Clearly, Dr. Stephens had sufficient
information on which to base an opinion.

Dr. Stephens testified that had the 2014 surgery been
causally related to the 2001 work accident, it would have
occurred closer in time to the work accident and not

thirteen years later. 97  Dr. Stephens further testified that there
was convincing and consistent documentation of patients
who had Appellant's exact spinal fusions forty years prior
experienced medical conditions similar to those Appellant

was experiencing. 98  Dr. Stephens opined that, as a result
of her surgery in 1975, Appellant would have most likely
needed the spinal fusion regardless of whether or not the work

accident had occurred. 99  Dr. Stephens therefore concluded
that the 2014 surgery and related treatment was reasonable
and necessary to address Appellant's medical condition, but
that condition was not casually related to the 2001 work
accident, but was directly caused by the 1975 scoliosis

surgery. 100

Dr. Yalamanchili testified that he believed the surgery
was related to the lumbar facet syndrome, lumbar
radiculopathy, post-traumatic spondylolisthesis, spondylosis
without myelopathy, and stenosis, which included the
conditions the Board previously found Appellant suffered as
a result of the work accident. However, Dr. Yalamanchili
conceded that Appellant would have probably needed the
surgery had the work accident not occurred because the type
of surgery that Appellant had in 1975 can cause strain of

adjacent discs. 101  Dr. Yalamanchili, however, indicated that
the surgery may not have been required within the same time

frame, absent the work accident. 102

*9  In the instant matter, the Board found the testimony of
one medical expert more credible than the other, based in
part on Dr. Yalamanchili's testimony that Appellant probably
would have needed the surgery regardless of the work
accident. The Court may overturn the Board's decision
about expert witness credibility only if the Court finds
that the Board's credibility determination is not supported
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by evidence. 103  The Board did not find the surgery was
related to the work injury. Appellee's medical expert said so
unequivocally. Appellant's medical expert also said Appellant
would have probably needed the surgery due to medical

conditions apart from the work related injury. 104  There
certainly was substantial evidence to support the Board's
conclusion.

Appellee claims that because there is reference to Dr.
Sopa's findings in Dr. Stephens testimony and the Board
in its opinion, there is a violation of the doctrine of res
judicata, collateral estoppel, or both. Appellant's argument
that Dr. Stephens' testimony was “largely reliant” on Dr.
Sopa's opinions is misplaced. Nowhere in Dr. Stephens'
testimony does he state that he relied on Dr. Sopa's opinions,
rather he stated that he reviewed Dr. Sopa's opinions, and

acknowledged they were “similar” to his. 105  Dr. Stephen's
testimony makes it clear that he came to an independent
opinion after evaluating Appellant in person and reviewing

extensive medical records. 106  While it is accurate that the
Board noted that Dr. Stephens' opinion was more persuasive
because it was consistent with Dr. Sopa's prior opinion,
the question before the Board was not the issue regarding
which the Board previously found Dr. Sopa's testimony was

outweighed by contradictory medical expert testimony. 107

Rather, the issue was whether the surgery to address the
conditions existing thirteen years later was causally related.
The Court is satisfied that there is substantial evidence

to support the Board's decision that the 2014 surgery and
related treatment, although reasonable and necessary, were
not causally related to the 2001 work accident.

The Board's finding was not inconsistent with, or
contradictory of, the prior decision in 2006. The Board did
not, in the 2015 opinion find that the Defendant's conditions,
which it previously found were the result of the work injury,
were not casually related to the accident. Rather, the Board
found that the 2014 surgery was not related to these conditions
but was, instead, necessitated by the degenerative conditions
resulting from the scoliosis surgery.

There is, therefore, no violation of either doctrine alleged.

VII. CONCLUSION

The Court is satisfied that the Board's creditability
determinations of the expert witnesses were supported by
substantial evidence and that the Board's interpretation of
Board Rule 9 was not clearly erroneous. For these reasons,
the decision below is hereby AFFIRMED.

*10  IT IS SO ORDERED.

All Citations

Not Reported in Atl. Rptr., 2016 WL 3742773
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82 Olney v. Cooch, 425 A.2d 610, 613 (Del.1981) (quoting Kreshtool v. Delmarava Power and Light Co., 310
A.2d 649 (Del.Super.Ct.1973)); see also 29 Del. C. § 10142(d).

83 Conley, 2006 WL 2997535, at *5 (quoting Cole v. Department of Corrections, 1984 WL 547838 (Del.Super.Ct.
Feb. 27, 1984)). See also 19 Del. C. § 2301A(i) (“[The Board's] rules shall be for the purpose of securing the
just, speedy and inexpensive determination of every petition pursuant to Part II of this title.”).

84 Id. (citing Haveg Industries, Inc. v. Humphrey, 456 A.2d 1220, 1222 (Del.1983)).

85 See Industrial Accident Board Rule 9(B)(5)(d) (Dec. 12, 2011).

86 Conley, 2006 WL 2997535, at *5 (citing Haveg Industries, Inc, 456 A.2d at 1222).

87 See Board's Op., Ex. A to Notice of Appeal, Item 1, at A13–15 (July 22, 2015).

88 See id. at A9–11.

89 Id at A10.

90 Id. at All.

91 Id.

92 Board's Op., Ex. A to Notice of Appeal, Item 1, at A13 (July 22,2015).

93 Dep. of Dr. Stephens, Ex. E to Appellant's Opening Br., Item 8, at E5 (Sept. 29, 2015).

94 Id.

95 Id

96 Id. at E17.

97 Id. at E18–19.

98 Id. at E16–17.

99 Id.

100 Id.

101 Dep. of Dr. Yalamanchili, Ex. D to Appellant's Opening Br., Item 8, at D31 (Sept. 29, 2015) (“So the answer
is it's possible she may have required this surgery at some time in the future, probably not within the same
time frame; maybe never would, I think, probably be the accurate answer.”).

102 Id. at D31.

103 Coleman v. Dep't of Labor, 288 A.2d 285, 287 (Del.Super.1972).

104 Dep. of Dr. Yalamanchili, Ex. D to Appellant's Opening Br., Item 8, at D31 (Sept. 29, 2015).

105 See Dep. of Dr. Stephens, Ex. E to Appellant's Opening Br., Item 1, ay E15–16 (Sept. 29,2015).
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106 See id. Dr. Stephens never indicated that he was adopting Dr. Sopa's opinion and was continuously asked
if the opinions he was giving where his own. See id.

107 The Board found Dr. Stephens' testimony to be more pressuasive because it “corresponded with the evidence
and testimony more accurately.” Board's Opinion, Ex, A to Notice of Appeal, Item 1, at A13 (July 22, 2015).
Specifically, the Board noted that “[i]n 2003, Dr. Sopa concluded that [Appellant's] lumbar symptoms were
a result of arthritic changes, which had occurred over time following her thoracolumbar spine fusion. At that
time, Dr. Sopa determined that [Appellant's] 2001 work injury had not produced any long term problems.” Id.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION

JURDEN, J.

INTRODUCTION

*1  Appellant, Janet Goldsborough (hereinafter “Claimant”),
files this appeal from the Industrial Accident Board's (the
“Board”) decision to deny her Petition for Additional
Compensation. For the reasons explained below, the Court
finds that the Board's decision is supported by substantial
evidence and is free from legal error. Accordingly, the Board's
decision is AFFIRMED.

FACTS AND PROCEDURAL HISTORY

Claimant worked for New Castle County (hereinafter
“Employer” or the “County”) as a mailroom clerk from

1966 until 1984. Claimant's job entailed lifting heavy boxes,
sorting and stamping bills, walking and lifting, and sometimes
driving the mail truck. On February 16, 1983, Claimant
sustained a compensable industrial injury to her neck and
low back. In 1986 she was awarded total disability from
August 23, 1985. The Board awarded her an additional
5% permanency in January 1988 and an additional 5%
permanency in 1991. Claimant filed a Petition for Additional
Compensation in July of 1997, seeking payment for medical
expenses. The Board found Claimant had reached maximum
medical improvement as of September 21, 1995, and that
further treatment was unnecessary. However, the Board
awarded Claimant medical expenses for costs incurred prior
to September 21, 1995. In 1999, the Superior Court and

Supreme Court affirmed the 1997 Board decision. 1

In 2003, Claimant again petitioned for additional
compensation. At the Hearing, Claimant's experts opined that
her worsening injuries were related to the 1983 accident,
while Employer's expert claimed the deteriorating condition
was related to degenerative arthritis. The Board found
Employer's expert more persuasive and denied Claimant's
Petition.

On September 15, 2008, Claimant filed a Petition to
Determine Additional Compensation, alleging a recurrence
of total disability following neck surgery performed by

Dr. Reginald Davis. 2  A Pretrial Conference was held on
November 6, 2008, and the Petition was scheduled for a
Hearing on February 19, 2009. On November 14, 2008, James
Robb, Esq. (hereinafter “Robb”), entered his appearance
on Employer's behalf. On December 24, 2008, New Castle
County Assistant Attorney Wilson Davis, Esq. (hereinafter
“Davis”), was formally substituted as Counsel of Record.

Robb became the County's “Acting Risk Manager.” 3

The Parties agreed to reschedule the Hearing for April 14,
2009. On March 11, 2009, Employer completed and filed
its portion of the Pretrial Memorandum. Robb prepared
the Employer's portion and signed it as “Attorney for the
Employer/Carrier”. In the Pretrial Memorandum, Employer
named two witnesses: “Dr. Steven Friedman” and “Dr. Alan
Fink.” Employer listed several defenses including, inter
alia, statute of limitations and estoppel worded as: “[p]rior
decisions have decided these issues and are Law of the

Case.” 4
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On March 13, 2009, Employer filed a Motion to Dismiss,
arguing the Petition was time barred pursuant to 19 Del. C.
§ 2361(b), the applicable Statute of Limitations. On March

17, 2009, Davis wrote a letter to Claimant, 5  informing her
of the statute of limitations defense, and submitted an 11
page payment log (“First Payment Log”), which documented

the County's history of payments in relation to Claimant. 6

Included in the First Payment Log, was an invoice relating
to a payment made near the expiration of the limitations
period. The invoice established that the payment was made for
the deposition of Dr. Alan Fink, Employer's expert medical

witness. 7

*2  Robb, on behalf of the Employer, requested a legal
hearing before the Board to consider Employer's Motion to
Dismiss, and the hearing was held on March 24, 2009. At the
hearing, Robb testified that he was the Acting Risk Manager
for Employer, and confirmed the payment log was a County
business record that listed payments related to Claimant's
work injury. After argument, the Board reserved its decision
on the Employer's Motion to Dismiss, and ordered the parties
to brief the Statute of Limitations issue.

On April 8, 2009, Robb requested another continuance of
the Hearing date, claiming Employer had not been able to
procure the deposition of its medical expert, Dr. Friedman.
The next day a Hearing was held before the Board where
Employer moved to continue the Hearing on the merits and
requested reimbursement of cancellation fees regarding Dr.
Friedman's deposition. Claimant cross-moved to preclude the
testimony of Dr. Friedman and to “freeze the record.” The
Board entered an Order dated April 9, 2009, which: (1)
granted the Employer's motion for continuance; (2) denied the
County's motion for cancellation fees; (3) denied Claimant's
motion to preclude Dr. Friedman's testimony; and (4) limited
both parties “to calling those witnesses identified on the

Pretrial Memorandum.” 8  The Hearing was rescheduled for
June 13, 2009.

On April 24, 2009, the Board issued its order on the
Employer's Motion to Dismiss. The Board held that “the
statute of limitations issue has not been adequately developed
to permit a fair decision at this time,” and therefore, the
Motion to Dismiss was denied. The Board held that the parties
should engage in more complete discovery because Employer
did not produce the First Payment Log (which established that
the statute had run) until a few days prior to the hearing and
did not identify a witness who could lay a proper foundation

for the log's admittance until the day of the hearing. The
Board held that Employer was permitted to raise the statute
of limitations defense at the full hearing.

On May 8, 2009, Employer wrote a letter to the Board,
copying Claimant, informing the Board of Employer's
intention to re-raise the limitations defense. The letter went
on to state that Employer intended to have Robb testify

regarding the payment log. 9  Enclosed with that letter was

an 11 page payment log (“Second Payment Log”) 10  and
all invoices documenting entries made after the start of the
limitations period. Robb certified these payment documents
as being “compiled on May 7, 2009 under his direction by
the Department of Risk Management of New Castle County;
and ... kept in the course or regularly conducted activity of

the Department of Risk Management.” 11  Claimant took no
action in response to the County's May 8th letter and never
moved to exclude Robb's testimony.

The July 13, 2009 Board Hearing
At the Hearing, Employer moved to re-raise its Motion
to Dismiss based on the statute of limitations defense.
Claimant objected, arguing the record had been frozen
as of April 9, 2009, thereby precluding either side from
offering testimony of witnesses not identified as of April

9th, including Robb. 12  Furthermore, Claimant argued that it
would be inappropriate for Robb to testify because he had
regularly acted as Employer's counsel even after Davis was

substituted for Robb. 13  The Board allowed Robb's testimony
and permitted introduction of payment logs submitted by

the County in its May 8th letter to the Board. 14  The
Board ruled that its April 9th Order, precluding either side
from calling additional witnesses, addressed only matters
related to medical testimony and not Robb's testimony

regarding the statute of limitations defense. 15  The Board
also stated that Employer had in effect modified its Pretrial
Memorandum and identified Robb as a witness at the March

24th Hearing. 16

*3  Robb testified he was the County's Acting Risk Manager,
and his office processed worker's compensation claims,

payments and payments made in relation to claims. 17

The Risk Management Office (“RMO”) “regularly keeps
receipt of the documentation evidencing payments made on a
worker's compensation case as well as electronic computer

based records.” 18  Robb identified the Second Payment Log
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as reflecting payments and receipts made by the County on
Claimant's behalf. Robb indicated that the payment logs were
created from the County's records and were kept in the regular

and ordinary course of business. 19  The Second Payment log

was submitted into evidence as Employer's Exhibit # 1. 20

Following opening statements, Claimant called Dr. Pierre
LeRoy as her expert medical witness, the same expert who
testified on her behalf in 2003. Dr. LeRoy testified that
he is a Board Certified Delaware neurosurgeon and was
Claimant's primary care physician for her neck and back

injuries for more than 20 years. 21  Dr. LeRoy opined that
Claimant's neck condition was caused by the 1983 work

accident. 22  On February 29, 2008, Claimant underwent a

cervical discectomy and fusion by Dr. Reginald Davis. 23

Claimant reported significant relief of her neck and arm

pain following the surgery. 24  Dr. LeRoy testified that the
surgery was not designed to address non-work related arthritis
and the surgery was reasonable and necessary to treat the

neck condition caused by the 1983 accident. 25  On cross,
Dr. LeRoy acknowledged that his opinion as to the cause of

Claimant's condition had not changed since 2003. 26

The County offered the deposition testimony of Dr. Friedman
in its case-in-chief. Dr. Friedman opined that Claimant
suffered from “spondylothesis,” which was related to “an

idiopathic degenerative or developmental condition.” 27  Dr.
Friedman did not examine the Claimant's neck and expressed
no opinion about her neck, other than to state that Claimant

told him her neck felt much better after surgery. 28  The
County rested, and both parties presented their summations.

Board's Ruling
The Board held that “(1) the five year statute of limitations
began to run by the end of 2002 with the last payment
to Claimant's treating medical provider, and (2) the receipt
signed by Claimant in December, 1999 provided her with

adequate notice of the applicable limitations period.” 29  The
Board concluded that since Claimant's petition was filed on
September 12, 2008, it was outside the limitations period.

Additionally, the Board concluded that even absent the
statute of limitations, the claim was barred by the doctrine

of collateral estoppel. 30  The Board reasoned that “the
causation issue underlying Claimant's petition for additional
benefits was already addressed and decided by a Hearing

Officer in the August 27, 2003, IAB decision denying an

increase in permanency.” 31  “Claimant had a full and fair
opportunity to litigate the causation issue in 2003, but did not

prevail.” 32  The Board found that “the evidence and opinions
regarding causation for the spondylolisthesis in Claimant's

cervical spine have not changed since 2003.” 33  Therefore,
the requirements for collateral estoppel were satisfied and
Claimant's petition was denied.

*4  Claimant requested and was granted oral argument,
which was heard on December 10, 2010.

STANDARD OF REVIEW

On appeal, this Court determines whether the Board's decision
is supported by substantial evidence and is free from legal

error. 34  Substantial evidence is such relevant evidence that
a reasonable mind would accept as adequate to support a

conclusion. 35  This Court does not act as the trier of fact, nor
does it have authority to weigh the evidence, decide issues

of credibility, or make factual conclusions. 36  The Court's

review of conclusions of law is de novo. 37  Absent an error
of law, the Board's decision will not be disturbed where there

is substantial evidence to support its conclusions. 38

THE PARTIES' CONTENTIONS

Claimant's Arguments
On appeal, Claimant argues the Board denied her due
process by allowing Robb's testimony, the only non-hearsay
evidence which would substantiate Employer's statute of

limitations defense. 39  Claimant asserts that because Robb
was not identified in Employer's portion of the Pretrial
Memorandum, permitting Robb to testify at the Hearing
was legal error. Additionally, Claimant argues the Board
committed legal error by allowing Robb to testify, allegedly

in violation of the Board's April 9th Order. 40  Furthermore,
Claimant contends Robb's testimony violates Delaware Rule

of Professional Conduct 3.7. 41  Claimant argues that it was
“inappropriate for Mr. Robb to act as a witness, since he
had been the attorney of record and, notwithstanding the
substitution of counsel, continued to act as the County's

legal counsel.” 42  Claimant contends the Board abused its
discretion by permitting Robb's testimony because he was
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not included as a witness on the Pretrial Memorandum as
required by Industrial Accident Board (hereinafter “IAB”)
Rule 9. Claimant again attacks the propriety of Robb's
testimony, arguing that the Board violated the Law of the Case
Doctrine by allowing his testimony, allegedly in violation of
the Board's April 9th Order, which precluded either party
from offering the testimony of any witness not identified in
the Pretrial Memorandum.

Claimant argues that by holding the petition barred under the
doctrine of collateral estoppel, the Board denied Claimant
due process by permitting an affirmative defense that was

never asserted by the County. 43  Claimant argues that because
Employer never asserted collateral estoppel in its Pretrial
Memorandum, the Board should not have found the claim
barred by collateral estoppel.

Finally, Claimant argues the Board abused its discretion by
permitting the County to introduce the Second Payment Log
because it was not timely produced as required by IAB Rule

11. 44

Employer's Contentions
Employer asserts that allowing Robb to testify did not violate
due process because Claimant received adequate notice, on
at least three occasions, that Robb would testify at the July
13, 2009 Hearing. Employer argues that the Board's April 9,
2009 Order did not preclude Robb from testifying because
Claimant cannot challenge the Board's determination that
Employer modified the Pretrial Memorandum at the March
24, 2009 Hearing. Additionally, Employer contends, and the

Board agrees, 45  that the April 9th Order was limited to issues
related to the County's medical testimony, and not the statute
of limitations defense.

*5  Employer argues the Board did not deny Claimant due
process in holding the claim collaterally estopped because
Employer asserted this defense in the Pretrial Memorandum
and argued the defense at the Hearing. In the Pretrial
Memorandum Employer included a defense of “[p]rior
Board decisions have decided these issues and are the Law

of the Case.” 46  The Employer contends the aforementioned
defense put Claimant on notice that Employer intended to
raise collateral estoppel.

Employer maintains that Robb's testimony did not violate
Delaware Rule of Professional Conduct 3.7 because the Rules
of Professional Conduct are not binding on the IAB.

Finally, Employer argues that the Second Payment Log was
timely produced because all documentation was submitted to
Claimant well before the July 13, 2009 Hearing.

DISCUSSION

Due Process
Claimant was provided adequate notice of Employer's
intention to call Robb so as to not offend due process. Parties
must be granted meaningful notice before their rights are to

be affected. 47  In McGonigle, the UCAB denied Claimant
unemployment benefits. The UCAB then mailed “notice
of appeal” to the wrong address and subsequently denied
Claimant's appeal as untimely. The Superior Court reversed
the UCAB denial, finding a violation of due process because
the UCAB failed to give Claimant meaningful notice of his
right to appeal. The instant case differs from McGonigle
because on several occasions the Claimant was put on notice
that Employer intended to call Robb as a fact witness. On
March 24, 2009, Robb testified in his capacity as Risk
Manager to substantiate Employer's statute of limitations
defense. The Board's April 24, 2009 Order referenced Robb's
testimony and permitted Employer to re-raise the statute
of limitations defense. On May 8, 2009, Employer sent a
letter to the Board Administrator, and copied Claimant, which
explicitly stated that Employer intended to call Robb as a fact
witness. Moreover, IAB Board Rule 9(e) allows any party
to modify the Pretrial Memorandum any time prior to 30
days before the Hearing. In this case, the May 8th letter put
Claimant on notice of Employer's intention to call Robb as a
fact witness, in effect modifying the Pretrial Memorandum.
Additionally, at the July 13th Hearing, the Board stated
that “in effect the Employer did modify their Pretrial
Memorandum at the March 24th Hearing and identified

Robb as their witness.” 48  Claimant was sufficiently on notice
that Employer intended to call Robb.

The April 9th Order
Paragraph 3 of the April 9th Order states: “[a]t the hearing,
both parties will be limited to calling those witnesses
identified on the Pretrial Memorandum.” Claimant argues
allowing Robb to testify violated the Order. At the July 13th
hearing, the Hearing Officer stated that the April 9th Order
only concerned issues related to medical testimony and not

the statute of limitations defense. 49  The Board reasoned that
because there was not sufficient evidence presented at the
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March 24th Hearing to determine the statute of limitations
issue, it would allow Employer to re-raise the limitations
defense at the full hearing.

*6  The Board's interpretation of its own rules and orders
is within the Board's discretion, as long as the interpretation

is reasonable. 50  The April 23rd Order denying Employer's
Motion to Dismiss stated that the Board heard testimony from
Robb regarding the statute of limitations issue and would
allow Employer to re-raise the issue at the full hearing.
Implicit in determining that Employer could re-raise the
statute of limitations defense is the conclusion that someone
would lay a foundation for entering the payment logs. It was
not legal error for the Board to interpret the April 9th Order
as only relating to medical testimony and not the limitations
defense because the Board expressly stated that Employer
could re-raise the statute of limitations defense.

“Law of the Case” with Respect to Robb's Testimony
“The ‘law of the case’ is established when a specific legal
principle is applied to an issue presented by facts which
remain constant throughout the subsequent course of the

same litigation.” 51  However, “[u]ntil the rendition of the
final judgment, the interlocutory judgment remains within

the control of the court.” 52  Because it is within the Board's
discretion to interpret its own rulings, the Board did not
commit legal error in interpreting its Order as only applying
to medical testimony, and not to Robb's testimony regarding
the statute of limitations defense.

Robb's Testimony and IAB Rule 9
Robb's testimony did not violate IAB Rule 9 even though
he was not named on the Pretrial Memorandum. IAB
Rule 9(e), allows either party to modify the Pretrial

Memorandum anytime 30 days before the full hearing. 53  At
the latest, on May 8th, 35 days before the Hearing, Employer
provided written notice of its intent to call Robb as a fact
witness. This communication in effect modified the Pretrial
Memorandum.

Board's Collateral Estoppel Holding
The Board did not commit legal error by holding that
Claimant's petition was collaterally estopped. Claimant
alleges Employer failed to assert collateral estoppel as a

defense in the Pretrial Memorandum, and thus, the Board
was prohibited from holding the claim barred pursuant to
collateral estoppel. “It is settled in Delaware that before
the Board can consider an issue, the issue must be raised
sufficiently in advance of the hearing to provide the parties

notice and an opportunity to be heard.” 54  “The trial judge's
focus should be on whether the issue could have been, but was

not, raised pre-trial in some form....” 55  Collateral estoppel
was raised by Employer. The defense of “[p]rior Board
decisions have decided these issues and are law of the case”

was included in the Pretrial Memorandum. 56  The Court
is satisfied that the defense asserted by Employer adequately
put Claimant on notice that Employer intended to rely on a
collateral estoppel defense.

The Second Payment Log
The Board did not commit an error of law by admitting
the Second Payment Log into evidence. Claimant argues
that because the log was not timely produced, the Board
committed an error of law by allowing the County to
introduce the Second Payment Log. Employer provided
the First Payment Log on March 17th and the Second
Payment Log on May 8th. The two payment logs are
substantively the same and the most noteworthy difference is
that the Second Payment Log is in chronological order and
identifies payments made to medical providers with regard
to the litigation between March 17, 2009 and May 8, 2009.
The Claimant was on actual and/or constructive notice of
payments to her providers. Moreover, the Claimant had clear
notice of the Employer's statute of limitations defense and was
given at the least 35 days to review the Second Payment Log.

The Board complied with IAB Rule 11. 57

CONCLUSION

*7  For the aforementioned reasons, the decision of the
Industrial Accident Board is AFFIRMED.

IT IS SO ORDEDED.

All Citations

Not Reported in A.3d, 2011 WL 51736
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Footnotes

1 Goldsborough v. New Castle County, 1999 WL 464002, at *1 (Del.Super. May 28, 1999), aff'd, 1999 WL
1193045 (Del. Nov. 29, 1999).

2 Claimant originally filed a Petition to Determine Additional Compensation on June 2, 2008, but withdrew the
petition and re-filed on September 15, 2008.

3 It appears as though Robb continued as assistant counsel on behalf of the County. He signed the Pretrial
Memorandum and initiated legal hearings before the Board.

4 See Appellant's Opening Brief at Ex. 3.

5 Id. at Ex. 5.

6 Id. at Ex. 6.

7 Appellee's Answering Brief at Ex. C.

8 Appellant's Opening Brief at Ex. 6.

9 Id. at Ex. 9.

10 The first and second payment logs are substantively the same. The Second Payment Log is in chronological
order and includes additional payments made between March 17, 2009 and May 8, 2009.

11 Appellant's Opening Brief at Ex. 10.

12 Transcript—3 (hereinafter “T—___”).

13 T—4.

14 T—10.

15 T—11.

16 T—12–13.

17 T—15.

18 T—16.

19 T—17.

20 Id.

21 T—30–31.

22 T—43.

23 T—44–45.

24 T—45.

25 T—47–48.
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26 T—50–51.

27 T—90.

28 T—91, 94.

29 Industrial Accident Board Decision at 9, December 30, 2009 (hereinafter IAB Decision”).

30 Id.

31 Id.

32 Id. at 12.

33 Id.

34 General Motors v. McNemar, 202 A.2d 803, 805 (Del.Super.1964); General Motors Corp. v. Freeman,
164 A.2d 686, 688 (Del.Super.1960).

35 Oceanport Ind. v. Wilmington Stevedores, 636 A.2d 892, 899 (Del.Super.1994).

36 Johnson v. Chrysler Corp., 213 A.2d 64, 66 (Del.Super.1965).

37 Reese v. Home Budget Center, 619 A.2d 907 (Del.Super.1992).

38 Dellachiesa v. General Motors Corp., 140 A.2d 137 (Del.Super.1958).

39 Robb's testimony was the only non-hearsay evidence offered by the Employer to substantiate its statute of
limitations defense. Without a foundation to offer payment logs into evidence, the Board could not have found
the claim time-barred. See Mullin v. W.L. Gore & Assocs., 2004 WL 1965879, at *1 (Del.Super.Aug.4, 2003)
(“By relying on the Payment Log without sworn testimony establishing a proper evidentiary foundation for
that evidence, the Board abused its discretion.”).

40 The April 9, 2009 Order stated: “At the hearing, both parties will be limited to calling those witnesses identified
on the Pretrial Memorandum on file with respect to this petition.”).

41 The Court will not address allegations of professional misconduct which are within the purview of the Office
of Disciplinary Counsel.

42 Appellant's Opening Brief at 24.

43 Id. at 22, 26.

44 Industrial Accident Board Rule 11, titled “Discovery And Production of Documents And Things For Inspection,
Copying, Or Photographing,” provides:

(A) After a petition has been filed, any party may serve on any other party a request to produce and permit
the party making the request, or someone acting in his/her behalf, to inspect and copy or photograph,
any designated documents which constitute or contain evidence relating to any matter which is relevant
to the subject matter involved in the pending hearing and not otherwise privileged and which are in the
possession, custody or control of the party upon whom the request is served.
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(B) The request shall set forth the items to be inspected either by individual item or by category, and
describe each item and category with reasonable particularity. The request shall specify a reasonable time,
place, and manner of making the inspection and performing the related acts.

(C) The party upon whom the request is served shall serve a written request within 15 days after the service
of the request. The response shall state, with respect to each item or category, that inspection and related
activities will be permitted as requested, unless the request is objected to, in which event the reasons for
objection shall be stated. If objection is made to part of an item or category, the part shall be specified.
The party submitting the request may move for an order from the Board compelling discovery with respect
to any obligations to or other failure to respond to the request or any part thereof, or any failure to permit
inspection as requested. The Board shall rule upon any such motion after notice and argument.

45 T.—11.

46 Claimant's Opening Brief, Ex. 3 at 3.

47 See McGonigle v. George H. Burns, Inc., 2001 WL 1079036 (Del.Super.Sept.4, 2001).

48 T—5.

49 T—11.

50 See Riley v. Chrysler Corp., 1987 WL 8273, at *1 (Del.Super.Mar.6, 1987) (“The Board's interpretation of its
own rule is entitled to great weight and I find no justification for reversing the Board's ruling on this issue”),
aff'd, 531 A.2d 1235 (Del.1987); Smith v. Rodel, Inc., 2001 WL 755929, at *2 (Del.Super. June 19, 2001)
(“The Board's interpretation and application of its own rules is entitled to great deference, and the Court will
upset the Board's interpretation only when it determines that ‘the Board exercised its power arbitrarily or
committed an error of law ....‘ ”), aff'd, 784 A.2d 1081 (Del.2001).

51 Kenton v. Kenton, 571 A.2d 778, 784 (Del.1990).

52 Yerkes v. Dangle, 33 A.2d 406, 408 (Del.Super. April 30, 1943).

53 Muziol v. DaimlerChrysler Corp., 2002 WL 819139, at *4 (Del.Super. April 30, 2002).

54 Murphy Steel, Inc. v. Brady, 1989 WL 124934, at *2 (Del.Super.Oct.3, 1989).

55 Alexander v. Cahill, 829 A.2d 117, 128–29 (Del.2003).

56 Claimant's Opening Brief, Ex. 3 at 3.

57 See Yellow Freight Sys., Inc. v. Berns, 1999 WL 167780, at *4 (Del.Super.Mar.5, 1999) (“While the Board's
procedural rules are promulgated for ‘more efficient administration of justice,’ this Court will not force the
Board to impose a literal and hyper-technical interpretation of the rules where the Board itself has chosen
not to do so.”).

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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456 A.2d 1220
Supreme Court of Delaware.

HAVEG INDUSTRIES, INC.,

Employer-Appellant Below, Appellant,

v.

Samuel A. HUMPHREY, Employee-

Appellee Below, Appellee.

Submitted: Dec. 9, 1982.
|

Decided: Jan. 20, 1983.

Synopsis
Employer appealed from judgment of the Superior Court
affirming decision of the Industrial Accident Board that
employee was entitled to total disability benefits for period
from November 10, 1978 until May 21, 1979. The Supreme
Court, Quillen, J., held that: (1) Board did not abuse
its discretion in enforcing procedural rule which requires
that all witnesses be named in pretrial memoranda; (2)
evidence supported finding of independent injury so that
usual exertion test was appropriate; (3) Board's decision was
not invalid on grounds it did not support its conclusion with
adequate reasons; (4) superior court's affirmance was not
based on rationale not asserted before Board; and (5) evidence
supported duration of total disability period as found by
Board.

Affirmed.

Procedural Posture(s): On Appeal.

West Headnotes (6)

[1] Workers' Compensation Production and
Reception of Evidence

Industrial Accident Board did not abuse its
discretion in enforcing procedural rule which
requires names of all witnesses to be contained
in pretrial memorandum by refusing to allow
employer to introduce witnesses not named in the
memorandum, where employer failed to notice
omission of witnesses until hearing was actually
underway.

8 Cases that cite this headnote

[2] Workers' Compensation Back injuries

Evidence before Industrial Accident Board,
including testimony of employer physician that
prior back surgery of employee did not have
anything to do with employee's new back injury,
supported Board's finding of independent injury
so that usual exertion test was appropriate.

4 Cases that cite this headnote

[3] Workers' Compensation Reversal

Reversal of Industrial Accident Board's award
is not always required because Board fails
to make its finding in expansive terms, but
rather, if appropriate, reviewing courts can
look at subordinate facts underlying Board's
conclusions when those facts can be determined,
by implication, from ultimate conclusion.

10 Cases that cite this headnote

[4] Workers' Compensation Findings of fact
as supporting conclusions of law

Although findings of Industrial Accident
Board could have been more expansive
and comprehensive, where findings reflected
substantial record evidence that separate
accident occurred in course of employment,
Board's conclusion was not inadequate on
grounds it was not supported with sufficient
reasons.

4 Cases that cite this headnote

[5] Workers' Compensation Findings of fact
as supporting conclusions of law

Where employer had argued that employee's
current injury was result of preexisting injury,
trial court's finding of gradual deterioration of
employee's health and attendant discussion of
cumulative detriment theory was merely part of
complete response to employer's contention and
not affirmance of Industrial Accident Board's
award of total disability benefits on unproven
rationale.
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4 Cases that cite this headnote

[6] Workers' Compensation Particular cases

Workers' Compensation Particular cases

Evidence before Industrial Accident Board,
including evidence establishing date of accident,
date and duration of subsequent hospitalization
of employee, fact that employee underwent
inpatient physical therapy subsequent to
hospitalization, that he received maximum of
20–week company paid health and accident
insurance benefits, and that he suffered residual
pain and limitation of movement upon his return
to work, supported duration of total disability
period as found by Board.

*1220  Upon appeal from Superior Court. Affirmed.

Attorneys and Law Firms

*1221  Daniel F. Lindley (argued) of Potter, Anderson &
Corroon, Wilmington, for employer-appellant.

Sidney Balick (argued) of Aerenson & Balick, Wilmington,
for employee-appellee.

Before QUILLEN, HORSEY and MOORE, JJ.

Opinion

QUILLEN, Justice:

This is an appeal from the Industrial Accident Board which
determined that the claimant, Mr. Humphrey, was entitled to
total disability benefits for the period from November 10,
1978 until May 21, 1979. On appeal to the Superior Court,
the decision was affirmed. We also affirm.

The contested findings of the Board are contained in
paragraphs 1 and 2 of its Conclusions of Fact and Rulings of
Law. The Board said:

1. The claimant, Samuel A. Humphrey, was involved in
a compensable industrial accident on October 13, 1978.
He injured his back while putting in overhead pipe for his
employer. As a result of this accident the claimant was
hospitalized from November 10, 1978 to December 15,

1978. After his release from the hospital, the claimant was
unable to return to work until May 21, 1979.

2. The claimant is entitled to compensation for total
disability in accordance with 19 Del.C. § 2324 for the
period November 10, 1978 to May 21, 1979.

...

The Superior Court affirmed these findings, holding that
the record provided substantial and competent evidence to
support the decision of the Board.

Haveg Industries, Inc. has appealed, contending that that
decision of the Board was not based on substantial evidence
and that the Board committed reversible error in precluding
testimony from two of its witnesses. Further, it argues that
the Superior Court acted beyond its appellate capacity in
supplying findings of fact and theories of law to support a
factually insufficient opinion rendered below. Finally, Haveg
alleges that there is no substantial evidence to establish the
period of Mr. Humphrey's total disability.

Mr. Humphrey has been employed by Haveg since 1963. The
uncontradicted testimony was that he had no back pain, back
problems, or back injuries before he entered into Haveg's
employment and that the only prior injuries to his back were
employment related. On October 13, 1978, he reported a back
injury to his employer. On or about November 10, 1978, he
entered the hospital for a month's treatment and subsequent to
that hospitalization he received physical therapy. He received
sick and accident benefits for twenty weeks under a company
policy.

Mr. Humphrey was examined by a physician of Haveg's
choice on June 1, 1979, ten days after his return to work.
The physician, Dr. Cates, was Haveg's only witness before
the Board. Dr. Cates found evidence of a back condition
which predated the time of his examination in 1979. The
Superior Court affirmed the Board decision, including in its
opinion a refutation of Haveg's argument that reversal was
required because evidence of Mr. Humphrey's prior back
injuries mandated the use of the unusual exertion standard of
legal causation.

Haveg does not dispute that Mr. Humphrey suffered
an accident in October, 1978. Rather, it presents two
alternative arguments regarding the sufficiency of the
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evidence underlying the Board finding of a compensable
industrial accident. First, it argues that the accident occurred
in a non-employment setting. Aside from Haveg's counsel's
allegations as to hypothetical sources of injury, there was
no record support for this contention. In reference to this
lack of record support, Haveg argues that the Board's action
excluding testimony of two of its witnesses because of a
violation of Industrial Accident Board procedural rule 9(D)
(3), concerning disclosure of names of witnesses at the
pretrial conference, was an “egregious” abuse of discretion
and severely prejudiced its defense. Thus, it contends, that
ruling should have been reversed by Superior Court.

*1222  Haveg cites Federal cases construing an analogous

Federal rule; Meyers v. Pennypack Woods Home
Ownership Ass'n, 3d Cir., 559 F.2d 894, 904 (1977) and

DeMarines v. KLM Royal Dutch Airlines, 3d Cir., 580
F.2d 1193, 1202 (1978). It argues that these cases support its
contention that in the absence of prejudice to the other party
and/or when the evidence is of practical importance to the
case, the Board should have allowed the evidence.

Under Rule 9(D)(3) the names of all witnesses “shall”
be contained in the pretrial memorandum which can
be amended up to five days before the hearing. Also, it
appears that the Board has discretion to modify the pretrial
memorandum at any time under rule 9(B). Haveg contends
that the omission of its two witnesses' names was inadvertent
and that Mr. Humphrey should have expected their testimony,
based upon prior exchanges between counsel.

[1]  We agree with the Superior Court. There was no abuse
of discretion in enforcing a well-known procedural rule. Such
an action serves the interests of order and efficiency in Board
proceedings as well as the prevention of unfair surprise.
Further, it is incumbent on counsel to peruse these documents
for accuracy since they control the ensuing proceedings.

Bethlehem Shipbuilding Corp. v. Mullen, Del.Super., 119
A. 314, 316–17 (1922). The Board, therefore, in its judgment,
could properly exercise its discretion to exclude the testimony
since Haveg failed to notice the omission until the hearing
was actually underway.

Secondly, Haveg also argues that both the Board and the
Superior Court applied an incorrect standard of law since
Haveg's physician testified that the injury was the result of
a pre-existing condition. Therefore, it argues, Mr. Humphrey
should have been required to prove that the injury was the

result of unusual exertion which rapidly accelerated that pre-

existing condition. See General Motors Corp. v. Veasey,

Del.Supr., 371 A.2d 1074, 1076 (1977), Talmo v. New
Castle County, Del.Supr., 454 A.2d 758 (1982).

[2]  However, there is no evidence in this record which
requires a finding that Mr. Humphrey's injury was the result
of a pre-existing condition. Haveg's physician did state that
Mr. Humphrey, like many, if not most, people, was susceptible
to back injury, and that Mr. Humphrey's general condition
pre-existed the June 1, 1979 examination. But he also stated
that the fact of prior back surgery in 1974, which resulted
from a similar industrial accident, “would not have anything
to do with” a new injury. Thus, the evidence supports the
Board's finding of an independent injury on October 13, 1978

and the usual exertion test was appropriate. 1  Barone v.
McCormick Transportation Co., Del.Supr., 135 A.2d 140, 142

(1957); Boulevard Electric Sales v. Webb, Del.Supr., 428

A.2d 11, 13 (1981); GMC v. Freeman, Del.Supr., 157 A.2d
889, 894, aff'd, Del.Supr., 164 A.2d 686, 688–89 (1960).

[3]  [4]  Haveg further argues that the Board did not support
its conclusion with adequate reasons. Reversal is not always
required because the Board fails to make its findings in
expansive terms. If appropriate, reviewing courts can look at
subordinate facts underlying the Board's conclusions when
those facts can be determined, by implication, from the
ultimate conclusion. Board of Public Education v. Rimlinger,
Del.Supr., 232 A.2d 98, 101 (1967); Husband M v. Wife D,
Del.Supr., 399 A.2d 847, 848 (1979). In this case, although
the findings could have been somewhat more expansive and
comprehensive, they are minimally satisfactory as they reflect
substantial record evidence that a separate accident occurred
in the course of employment at a certain place and time.

Barone v. McCormick Transportation Co., 135 A.2d at
142. Rejection of the defense of pre-existing injury is implicit
in these findings.  LeTourneau *1223  v. Consolidated
Fisheries Co., Del.Supr., 51 A.2d 862, 867 (1947); Penn Del
Salvage, Inc. v. Wills, Del.Supr., 282 A.2d 613, 614 (1971).

[5]  Haveg further objects to the Superior Court affirmance
on a rationale not asserted before the Board. The language
in the Superior Court opinion of “gradual deterioration [of
an] employee's health” and the attendant discussion of the

Chicago Bridge and Iron Co. v. Walker 2  cumulative
detriment theory cannot be characterized as an affirmance
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on an unproven rationale. Rather, such a discussion was the
natural analysis of the facts of this case in light of Haveg's
claim of pre-existing injury.

In Chicago Bridge and Iron Co. v. Walker, Del.Supr., 372
A.2d 185, 188 (1977), we noted that a disabling condition
is compensable if the performance of employment duties
and the existence of work habits contribute to or aggravate
the development of the condition. Thus, while perhaps not
raised frequently enough, the cumulative detrimental effect of
employment can be the other side of the coin of a claim of pre-
existing injury. This analysis must necessarily be made when
there is a claim of pre-existing injury and the evidence shows,
as here, repeated and similar injury only in the usual course
of employment. The Superior Court discussion was merely a
part of a complete response to Haveg's contention. That Court
correctly determined that the Board's findings were based on
substantial evidence and could not be disturbed on appeal.

Windsor v. Bell Shades and Floor Coverings, Del.Supr.,
403 A.2d 1127, 1129 (1979).

[6]  The final contention made by Haveg is that the duration
of the total disability period as found by the Board is not
supported by substantial evidence. This claim is predicated on
admittedly incomplete factual data on this issue. However, the
record does provide information establishing the date of the
accident, the date and duration of subsequent hospitalization,
the fact that Mr. Humphrey underwent inpatient physical
therapy subsequent to the hospitalization, that he received the
maximum twenty-week company paid health and accident
insurance benefits, and that he suffered residual pain and
limitation of movement upon his return to work in May. We
think that this evidence is sufficient to support the Board's
finding as to the relatively short duration of total disability
from November 10, 1978 to May 21, 1979.

Therefore, the decision of the Superior Court is affirmed.

All Citations

456 A.2d 1220

Footnotes

1 We make no finding as to whether the evidence could satisfy the unusual exertion test of General Motors
Corp. v. Veasey, Del.Supr., 371 A.2d 1074 (1977). The Board here found a particular injury from a particular
accident not causally-connected with a pre-existing injury.

2 Del.Supr., 372 A.2d 185, 188 (1977).

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of Delaware, New Castle County.

K-MART, INC., Employer/Appellant,

v.

Angie BOWLES, Employee/Appellee.

Submitted: June 1, 1993.
|

Decided: Aug. 18, 1993.

On Appeal from a Decision of the Unemployment Insurance
Appeal Board. Affirmed.

ORDER

COOCH, Judge.

*1  This 19th day of August, 1993, upon consideration of the
briefs of the parties and of the record, it appears to the Court
that:

1) This is an appeal by Employer, K-Mart, Inc. (K-
Mart) from a decision of the Industrial Accident Board
(the Board) denying K-Mart's petition to terminate Angie
Bowles' (Employee) total disability status and granting, in
part, Employee's petition for permanent partial disability.

2) On October 31, 1989, Employee was injured in a
compensable industrial accident. She received temporary
total disability benefits pursuant to an Agreement as to
Compensation dated November 20, 1989 (hereinafter the
“Agreement”).

3) On August 12, 1991, K-Mart filed a Petition to Review
Employee's temporary total disability status alleging that such
status had terminated.

4) On November 11, 1991, Employee filed a Petition for
Permanent Partial Disability under 19 Del.C. § 2326, alleging
that Employee suffered from a permanent impairment of her
neck, both upper extremities as well as certain disfigurements.
Employee also requested reimbursement for certain medical

bills. Pursuant to Employee's request, both K-Mart and
Employee's Petitions were consolidated and a hearing was
scheduled before the Board for April 27, 1992.

5) Litigants before the Board are required to follow certain
pretrial rules of procedure. Workers Compensation Rule 9
(hereinafter “W.C. Rule _____”) governs pre-trial procedure.
Specifically, W.C. Rule 9(D)(2) requires each litigant to
identify, in a pretrial memorandum, the names of all
witnesses known at the time of the pretrial conference who
are expected to be called at the time of the hearing. The
rule further provides a procedure by which a litigant may

add witnesses after the pretrial conference. 1  In the case at
bar, Employee's pretrial memorandum listed Employee's
treating physician, Dr. George Gumbert and Employee as
witnesses, while K-Mart's pretrial memorandum listed no
witnesses.

6) On March 12, 1992, counsel for Employee notified K-
Mart of Dr. Gumbert's telephonic deposition scheduled for
March 26, 1992. The telephonic deposition did in fact
take place as scheduled and counsel for both K-Mart and
Employee were present. Counsel for Employee questioned
Dr. Gumbert regarding the issue of Employee's alleged
permanent partial disability. On cross examination, K-Mart's
counsel attempted to question Dr. Gumbert concerning the
medical employability of Employee. These questions were
objected to by counsel for Employee on the grounds that they
went beyond the scope of direct examination.

7) On April 6, 1992, K-Mart's counsel hand delivered to the
Board a letter of the same date. A copy of that letter was also
sent to Employee's attorney who received it on April 8, 1992.
The letter begins:

The above captioned matter [Bowles v. K-Mart] is
scheduled for a hearing on Monday, April 27, 1992 at 9:00
am.

On behalf of the employer, my office has three substantial
reasons for requesting a continuance of this matter.

*2  The letter then discusses the telephonic deposition of
Dr. Gumbert and requests a “legal hearing” on the issue of
whether Dr. Gumbert may testify to the “issues of capability
of returning to work on behalf of the claimant.” The letter
goes on to state that an Independent Medical Examination
(hereinafter “I.M.E.”) was scheduled by K-Mart but that
Employee refused to travel by car from Lexington, Kentucky
to Wilmington, Delaware. The letter further states that K-Mart
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was not willing to pay for Employee to fly to Wilmington,
Delaware and that K-Mart was unable to schedule an I.M.E.
with a doctor in Lexington, Kentucky prior to the scheduled
hearing date. The letter concludes:

In light of the fact that I have been able
to schedule an independent medical
examination in the home town of the
claimant, being Lexington, Kentucky,
the examination which is scheduled
for June 30, 1992, for all of the
above reasons I respectfully request a
continuance of the scheduled hearing.

In a letter dated April 9, 1992, counsel for Employee opposed
the continuance request. No action was apparently taken by
the Board on this continuance request.

8) On April 24, 1992, a letter, signed by counsel for K-
Mart, was hand-delivered to counsel for Employee, offering
Employee a position with K-Mart.

9) At the April 27, 1992, hearing, K-Mart attempted to
present Dr. Gumbert's testimony concerning the medical
employability of Employee. Counsel for Employee renewed
Employee's objection on the grounds that any such testimony
was inadmissible as beyond the scope of direct examination.
In response, K-Mart argued that its April 6, 1992, letter was
an “amendment” to its pretrial memorandum pursuant to
W.C. Rule 9(D)(2), naming Dr. Gumbert as K-Mart's witness.
Accordingly, K-Mart argued, its examination of Dr. Gumbert
concerning Employee's ability to return to work should be
admissible as direct evidence in support of K-Mart's petition
to terminate. Employee objected, arguing that the April 6,
1992, letter was not a proper “amendment” as it did not
satisfy the requirements of W.C. Rule 9(D)(2). The Board
ruled that K-Mart's April 6, 1992, letter did not constitute an
“amendment” to the pretrial memorandum under W.C.Rule
9(D)(2) and held that Dr. Gumbert was not properly identified

as a witness for K-Mart. 2

10) In support of her petition for permanent partial disability,
Employee presented Dr. Gumbert's deposition testimony. In
addition, Employee herself testified as to the nature of her
injuries.

11) The Board concluded its written decision as follows:

On a Petition for Review of Compensation Agreement
alleging that the claimant's disability has terminated, the
carrier has the burden of proof. The carrier having failed
to submit not only medical testimony, but any testimony
or evidence at all, the Board accepts the testimony of the
claimant as undisputed.

For the reasons herein, the petition for Review of
Compensation Agreement is DENIED. On the Petition
to Determine Additional Compensation Due, the Board
awards two weeks for the scar to the neck, which is serious.
The scar on claimant's hip is not visible when she is
normally clothed, and therefore, is not compensable.

*3  Bowles v. K-Mart, Indus. Accid. Bd., Hearing No.
890300, (April 27, 1992) (emphasis in original). This appeal
followed.

12) On appeal, K-Mart argues that the Board committed
reversible error by not admitting that portion of Dr.
Gumbert's deposition testimony concerning Employee's
medical employability. K-Mart further argues that the Board
committed reversible error by not admitting the April 24,

1992, letter. 3  In response, Employee argues that the Board
did not commit reversible error and that the Board's decision

is otherwise supported by substantial evidence. 4

13) On an appeal from the Board, this Court is limited
to a determination of whether there is substantial evidence
on the record to support the Board's factual findings and
whether such findings are free from legal error. 29 Del.C.

§ 10142(d); Chicago Bridge & Iron Co. v. Walker,
Del.Supr., 372 A.2d 185 (1977), overruled on other grounds

by, Duvall v. Charles Connell Roofing, 564 A.2d 1132

(1989); Johnson v. Chrysler Corporation, Del.Supr., 213
A.2d 64 (1965). Substantial evidence means such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Olney v. Cooch, Del.Supr., 425 A.2d
610, 614 (1981). It is more than a scintilla but less than a
preponderance of the evidence. Id. However, the appellate
inquiry is limited. Butler v. Speakman Company, Del.Supr.,
No. 200, Walsh J. (Sept. 18, 1992) (ORDER), at 3 (citing

Breeding v. Contractors-One-Inc., Del.Supr., 549 A.2d
1102, 1104 (1988)). Weighing the evidence and determining
questions of credibility which are implicit in factual findings
are functions reserved exclusively for the Board. See Id. As
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for any alleged errors of law, the Court's review is plenary. See
Brooks v. Johnson, Del.Supr., 560 A.2d 1001, 1002 (1989).

14) To modify a voluntary compensation agreement based on
total disability, the employer is required to offer proof of a
diminution of the disability. Downes v. State, Del.Super., C.A.
No. 92A-03-006, Graves, J., (Dec. 18, 1992) Let.Op. at 3. The
Delaware Supreme Court has provided the analytical frame
work for such determinations:

In the ordinary total disability
termination case the employer should
initially be required to show that
the employee is not completely
incapacitated for work and, in
demonstrating medical employability,
will have, as a practical matter, the
opportunity to show by the factors of
physical impairment, mental capacity,
training, age, etc., that the employee
is not in the ‘odd-lot’ category. In
response, the employee may present
his evidence in support of total
disability, his evidence that he is prima
facie in the ‘odd-lot’ category and, if
appropriate, his evidence of reasonable
efforts to secure employment which
have been unsuccessful because of the
injury. In rebuttal, the employer may
present evidence of the availability
of regular employment within the
employee's capabilities as well as any
other rebuttal evidence. Surrebuttal
may be permitted to show non-
availability of regular employment.

*4  Howell v. Supermarkets General Corporation,
Del.Supr., 340 A.2d 833, 835 (1975) (citing Chrysler
Corporation v. Duff, Del.Supr., 314 A.2d 915, 918, n. 1
(1974)).

15) In the instant case, the Agreement was voluntary and
based on total disability. Thus, the burden was on K-Mart to

(1) petition the Board for review pursuant to 19 Del.C. §
2347 (if K-Mart wished to terminate total disability) and (2)

prove by a preponderance of the evidence that Employee was
not completely incapacitated for work.

16) K-Mart presented no admissible evidence to satisfy its

requisite burden. 5  However, if the Board had concluded that
K-Mart successfully amended its pretrial memorandum to
include Dr. Gumbert as a witness, K-Mart's counsel's cross
examination of Dr. Gumbert concerning Employee's medical
employability would have been admissible. Consequently,
whether the Board committed legal error by not recognizing
K-Mart's counsel's April 6, 1992, letter as an “amendment” to
the pretrial memorandum is a threshold issue since K-Mart
did not produce any other evidence in support of its petition.

17) The Board's rules of procedure are promulgated for
the “more efficient administration of justice” and thus
are to be followed and enforced by this Court. Cole v.
Department of Corrections, Del.Super., 83A-JN-13, Stiftel,
J. (Feb. 27, 1982), Let.Op. at 4, aff'd Del.Supr., No. 73,
1984, Herrmann, C.J. (Aug. 3, 1984) (ORDER). See Haveg
Industries, Inc. v. Humphrey, Del.Supr., 456 A.2d 1220, 1222
(1983) (concluding that enforcing a well known procedural
rule, requiring the disclosure of names of witnesses at
the pretrial conference, serves the “interests of order and
efficiency in Board proceedings as well as the prevention
of unfair surprise”), cited in 2B Arthur Larson, The Law of
Workmen's Compensation Law, § 77A.43 (1989) at 15-37
(1989). However, at times the Court will recognize an
exception to the strict enforcement where “fairness” requires.
Cole v. Department of Corrections, supra, at 5.

18) Here, substantial evidence exists to support the Board's
finding that the April 6, 1992, letter did not constitute
an “amendment” under W.C.Rule 9(D)(2) and “fairness”
does not otherwise require the Court to reverse the Board's
decision. The Board's decision is supported by the fact that the
April 6, 1992, letter did not satisfy W.C. Rule 9(D)(2) which
requires “written notice to the opposing party and the pretrial
officer not later then twenty-one (21) days.” (emphasis
added). Although the Board received K-Mart's counsel's
hand-delivered letter (addressed to the Board) 21 days prior
to the hearing, Employee's counsel did not receive a copy
of that letter until 19 days prior to the hearing. Assuming
nonetheless that the letter satisfied the 21 day requirement,
the Court finds that it was not, in fact, an “amendment” to the
pretrial memorandum as K-Mart argues. The plain language
of the April 6, 1992, letter manifests an intent to request
a continuance, not an “amendment” pursuant to W.C. Rule

9(D)(2). 6  No request was made in that letter to “amend”
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or “modify” the pretrial memorandum. Thus, although the
letter is somewhat ambiguous in that it also requests a “legal
hearing” on the issue of Dr. Gumbert's testimony, there is
little indication that the letter was anything but a request

for a continuance. 7  In short, the Court concludes that there
was no abuse of discretion in enforcing this “well-known
procedural rule” (W.C. Rule 9(D)(2)) as such action serves the
interests of order and efficiency in Board proceedings as well
as the prevention of unfair surprise. See Malinowski v. Ponns,
supra, at 6-7 (quoting Haveg Industries, Inc. v. Humphrey,
Del.Supr., 456 A.2d 1220, 1222 (1983) and holding that the
Board did not abuse its discretion by refusing to consider a
medical expert's deposition testimony because claimant failed
to properly amend a pretrial memorandum to list same).

*5  19) As an apparent alternative argument, K-Mart argues
that the “Board's ruling [on the admissibility of Employer's
cross-examination of Dr. Gumbert] is again erroneous ...
being that Uniform Rules of Evidence, Rule 611(b) states,
‘The Court may, in the exercise of discretion, permit inquiry

into additional matters as if on direct examination.’ ” 8

20) W.C. Rule 14 incorporates the Delaware Rules of

Evidence (“D.R.E.”). 9  D.R.E. 611(b) permits the Court
and the Board (vis-a-vis W.C. Rule 14) to exercise its
discretion in permitting inquiry into additional matters on

cross examination as if on direct examination. 10

21) Here, the Board chose not to exercise its discretion under
D.R.E. 611(b). See Hamann v. State, Del.Supr., No. 175,
1988, Christie, C.J., (Oct. 12, 1989) (ORDER) (concluding
that because a trial court is in a better position to regulate
cross-examination, such rulings will not be disturbed on
appeal absent a clear abuse of discretion). Cf. Arroyo v.
Draper Canning Co., Del.Super., No. 90A-JN-4, Steele, J.
(Mar. 2, 1992) (ORDER) at 3 (holding that allowing recross
is within the discretion of the Board as is the scope of
recross). The rule in Delaware is that discretionary rulings
by an administrative body will not be set aside unless that

decision is unreasonable or capricious. See In re Kennedy,
Del.Supr., 472 A.2d 1317, 1331 (1984) (citing Raymond
Heartless, Inc. v. State, Del.Supr., 401 A.2d 921 (1979);
Blackledge v. Commonwealth of Pennsylvania State Police,
Pa.Commw.Ct., 435 A.2d 309 (1981)), cert. denied, 467 U.S.
1205 (1984). See also Barlet v. Milford Brick, Co., Del.Super.,
C.A. No. 91A-01-001, Steele, J., (Oct. 19, 1992) (ORDER) at
5-6 (concluding that the Industrial Accident Board's decision
to deny a continuance request was not arbitrary since that
decision did not affect the outcome of the case). In addition,
one who attacks such a decision of the Board as arbitrary and
unreasonable has the burden of showing that it is so. See Mobil
Oil Corp. v. Board of Adjustment, Del.Super., 283 A.2d 837,
839 (1971). Here, K-Mart has not put forth any evidence to
suggest that the Board's refusal to permit additional inquiries
on cross examination was unreasonable or capricious.

In brief, K-Mart has failed to meet its burden of proving
that the Board's refusal to exercise its discretion, in allowing
cross-examination to exceed the scope of direct examination,
was unreasonable or capricious; the Court thus finds that the

Board did not commit reversible error. 11

III. CONCLUSION

After reviewing the transcript, the record and the briefs in this
appeal, the Court concludes the that Board's determination
that K-Mart failed to demonstrate Employee's medical
employability is supported by substantial evidence. The
Industrial Accident Board did not err as a matter of law. The
decision of the Board is affirmed.

IT IS SO ORDERED.

All Citations

Not Reported in A.2d, 1993 WL 331184

Footnotes

1 W.C. Rule 9(D)(2) provides:

(2) The pretrial memorandum shall contain the names of all witnesses known to each party at the time
of the pretrial conference and expected to be called at the time of the hearing. Witnesses can be added
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following the pretrial [conference] with written notice to the opposing party and the pretrial officer not
later than twenty-one (21) days before the hearing day.

2 The Board also ruled that K-Mart's counsel's April 24, 1992, letter was also not admissible, apparently on the
grounds that Employee would not be able to cross-examine K-Mart about the substance of the letter.

3 Apparently, K-Mart does not dispute the Board's findings concerning “additional compensation due” as it did
not brief those issues. Accordingly, they are deemed abandoned. See Barr v. State, Del.Supr., No. 319, 1989,
Christie, C.J. (Dec. 27, 1989) (ORDER) at 3 (citing Stilwell v. Parsons, Del.Supr., 145 A.2d 397, 402 (1958).

4 Employee initially responded to K-Mart's appeal with a Motion to Affirm pursuant to Super.Ct.Civ.Rule 72.1(b).
However, the Court denied the motion and briefing proceeded in accordance with Super.Ct.Civ.Rule 72.1(b).

5 The Court recognizes that K-Mart attempted to present the deposition testimony of Dr. Gumbert concerning
Employee's medical employability. This issue is discussed infra at 9-11 of this Order.

6 Presumably, the purpose (in part) of W.C.Rule 9(D)(2) is to prohibit surprise witnesses at the hearing. See
Malinowski v. Ponns, Del.Super., C.A. No. 92A-10-12, Herlihy, J. (May 6, 1993), Mem.Op. at 6 (noting that
W.C.Rule 9(D)(2) serves to prevent unfair surprise). In light of that purpose, K-Mart's counsel's subjective
intent behind the April 6, 1992, letter is not at issue; rather, the objective manifestations of his intent are
dispositive. The Court finds that the objective manifestation of the April 6, 1992, letter did not put Employee
fairly on notice of an “amendment” to the pretrial memorandum.

7 The fact that the continuance was apparently not granted was not been addressed by K-Mart before the
Board or on this appeal and is thus deemed abandoned. See Barr v. State, supra, at 3.

8 K-Mart does not argue that it did not go beyond the scope of direct examination. Indeed, K-Mart specifically
conceded this issue in its brief, stating “[i]t is further clear ... that employer's counsel did go beyond the scope
of direct examination ...”

9 W.C.Rule 14(B) provides as follows:

All witnesses shall be in all proceedings before the Board.

(B) The rules of evidence applicable to the Superior Court of the State of Delaware shall be followed
insofar as practicable; however, that evidence will be considered by the Board which, in its opinion,
possesses any probative value commonly accepted by reasonably prudent men in the conduct of their
affairs. The Board may, in its discretion, disregard any customary rules of evidence and legal procedures
so long as such a disregard does not amount to an abuse of its discretion.

10 D.R.E. 611(b) provides:

(b) Scope of Cross-Examination. Cross-examination should be limited to the subject matter of the
direct examination and matters affecting the credibility of the witness. The court may, in the exercise of
discretion, permit inquiry into additional matters as if on direct examination.

11 Having found that substantial evidence exists to support the Board's finding that K-Mart did not sustain its
burden of proving the medical employability of Employee, the Court need not reach the issues raised by K-
Mart's counsel's April 24, 1992, letter (purporting, on behalf of K-Mart, to offer employment to Employee).

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Claimant appealed a judgment of the Superior

Court, New Castle County, 2007 WL 1651961, that
affirmed a decision of the Industrial Accident Board to
terminate disability benefits paid to him by his employer.

Holdings: The Supreme Court, Jacobs, J., held that:

[1] employer's admission that claimant's partial disability was
ongoing was equivalent to a judicial admission, and thus
board should have given conclusive effect to admission, and

[2] board abused its discretion by failing to give conclusive
effect to employer's admission.

Reversed and remanded.

Procedural Posture(s): On Appeal.

West Headnotes (9)

[1] Workers' Compensation In general; 
 questions of law or fact

Workers' Compensation Substantial
evidence

Where a decision of the Industrial Accident
Board is supported by substantial evidence and
is free from legal error, the Supreme Court will
affirm; “substantial evidence” is evidence that a
reasonable person might accept as adequate to
support a conclusion.

9 Cases that cite this headnote

[2] Workers' Compensation Weight of
evidence and credibility of witnesses

When reviewing a decision of the Industrial
Accident Board, the Supreme Court does not
weigh evidence, decide questions of credibility,
or make its own factual findings; it determines
only if the evidence is legally adequate to support
the board's factual findings. 29 West's Del.C. §
10142(d).

[3] Workers' Compensation In general; 
 questions of law or fact

Alleged errors of law in a decision of the
Industrial Accident Board are subject to de novo
review.

9 Cases that cite this headnote

[4] Workers' Compensation Presentation and
reservation below of grounds for review

Claimant preserved for appellate review his
claim that Industrial Accident Board, in
considering employer's petition to terminate
benefits, failed to give conclusive effect to
employer's admission, in a letter sent to board,
that claimant's partial disability was ongoing,
even though employer argued that letter was
never made an exhibit at board hearing and that
claimant's counsel never asked board to give
letter conclusive effect; board referred to letter
in its decision, both parties were fully aware
of letter's contents, and claimant was entitled to
expect that board would give conclusive effect
to employer's admission without his counsel
having to make a formal request to that effect.
Sup.Ct.Rules, Rule 8.
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[5] Workers' Compensation Pleading

Employer's admission, in a letter sent to
Industrial Accident Board, that claimant's partial
disability was ongoing was equivalent to a
judicial admission, and thus board should have
given conclusive effect to admission when
considering employer's petition to terminate
benefits; employer's admission was a voluntary
and express concession that claimant's partial
disability was ongoing, and employer's counsel
reiterated that admission at board hearing and
asked board to enter an order consistent with
letter.

3 Cases that cite this headnote

[6] Evidence Judicial Admissions

Voluntary and knowing concessions of fact made
by a party during judicial proceedings, such as
statements contained in pleadings, stipulations,
depositions, testimony, responses to requests for
admissions, and counsel's statements to the court,
are termed “judicial admissions.”

19 Cases that cite this headnote

[7] Workers' Compensation Pleading

Industrial Accident Board, in considering
employer's petition to terminate benefits, abused
its discretion by failing to give conclusive
effect to employer's admission that claimant's
partial disability was ongoing; board relied
on employer's admission that claimant suffered
a recurrence of total disability but made no
reference to that admission when discussing
issue of partial disability, board did not explain
why it rejected employer's admission as to
partial disability and instead chose to accept
one doctor's opinion that partial disability would
cease on a certain date, and that doctor, who was
not claimant's treating physician, was the only
medical expert witness who opined on issue of
partial disability.

[8] Evidence Judicial Admissions

Judicial admissions, as distinguished from
evidentiary admissions, are traditionally
considered conclusive and binding both upon the
party against whom they operate and upon the
court.

16 Cases that cite this headnote

[9] Evidence Judicial Admissions

A tribunal may, in the exercise of its discretion,
relieve a party from the conclusiveness of its
judicial admissions.

10 Cases that cite this headnote

*1197  Court Below: Superior Court of the State of Delaware
in and for New Castle County, C.A. No. 06A–06–0169.
Upon Appeal from the Superior Court. REVERSED and
REMANDED.
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Before HOLLAND, BERGER and JACOBS, Justices.

Opinion

JACOBS, Justice.

Timothy Merritt appeals from a Superior Court judgment
affirming a decision of the Industrial Accident Board (the
“Board”) to terminate disability benefits paid to Merritt by
his employer, United Parcel Service (“UPS” or “Employer”).
On appeal, Merritt claims that the Superior Court erroneously
upheld the Board's decision, which in turn was erroneous
because the Board: (1) failed to give conclusive effect
to UPS's admission of liability; and (2) prospectively
determined an issue not before the Board, by finding that
Merritt's partial disability would end on a specific future
date. Because we conclude that Merritt's first claim of error
is meritorious and reverse on that ground, we do not reach
Merritt's second claim.
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FACTS 1

On May 16, 2005, Merritt, who worked as a laborer for
UPS, herniated a disc in *1198  his lower back while lifting
boxes off a conveyor belt. Merritt continued working at
UPS with physical restrictions until September 13, 2005,
when his persistent pain and numbness became severe. As
a consequence, UPS agreed to pay Merritt total disability
benefits at a rate of $285.33 per week.

On October 26, 2005, Dr. Ali Kalamchi performed surgery
to repair Merritt's disc herniation. After the surgery, Merritt
reported a marked decrease in pain and numbness. Dr.
Kalamchi ordered complete bed rest for one month, followed
by physical therapy and rehabilitation. By December 2005,
however, Merritt encountered more back problems when one
of his discs “blew out” while he was grocery shopping. Merritt
also lost bowel and bladder control.

On January 9, 2006, UPS filed a Petition to Terminate
Benefits, claiming that Merritt was no longer totally disabled
and could return to work. Two days later, on January 11,
2006, Dr. Kalamchi performed a second surgery on Merritt.
According to Dr. Kalamchi's January 26, 2006 note, Merritt
“was to take it easy and avoid heavy lifting.” The note did not

indicate Merritt's disability status, however. 2  On March 2,
2006, Dr. Kalamchi reexamined Merritt and noted “additional
improvement in back pain and left buttock pain, no limp, and
no shooting pain or numbness down the leg.” He prescribed
therapy and weight reduction, and asked Merritt to return for
a follow-up visit on April 24, 2006.

On March 8, 2006, Dr. Lanny Edelsohn, who was retained
by UPS for that purpose, examined Merritt independently. In
his post-examination report, Dr. Edelsohn opined that Merritt
was no longer totally disabled and could return to work in a
sedentary position, with restrictions but not to his job at UPS.
Dr. Edelsohn anticipated that Merritt would reach maximum
medical improvement in about 90 days and “should return
to work starting out at four hours per day and gradually

increas[e] his hours ... over [a period of] four to six weeks.” 3

Dr. Edelsohn, both when he prepared his report and also on
the date of his deposition, was unaware that Dr. Kalamchi
had placed Merritt on total disability. The reason was that
it was not until March 22, 2006 that Dr. Kalamchi issued a
disability slip retroactively placing Merritt on total disability
from January 11, 2006 until April 24, 2006.

On March 29, 2006, on his attorney's advice, Merritt met
with Dr. Steven D. Grossinger for a second opinion. Dr.
Grossinger diagnosed Merritt with lumbar radiculopathy. He
concluded that Merritt could not return to work for UPS,
because of continuing pain and because of abnormalities
in his neurological examination. Dr. Grossinger issued a
disability slip placing Merritt on total disability for three

months beginning March 29, 2006. 4

On April 4, 2006, 30 days before the scheduled Board hearing,
UPS's counsel sent a letter via facsimile to the Board (the
“Letter”), which stated:

*1199  Please be advised that the Employer/Carrier:

1. Admits a transient period of recurrence from January 11,
2006 (the date of the second surgery) to March 8, 2006 (the
date of the defense medical examination);

2. Admits temporary partial disability benefits from March
8, 2006 to the present and on-going at a rate of $75 per
week; and

3. It should be noted that the Employer cannot
accommodate sedentary or light duty restrictions and it
is therefore appropriate that the claimant seek alternative

work. 5

Following a May 4, 2006 hearing, the Board granted UPS's
Petition to Terminate Benefits. In its June 2, 2006 order, the
Board held that: (a) Merritt's total disability ended on April
24, 2006, and (b) Merritt was entitled to partial disability
benefits, but only for a closed period of six weeks from and
after the end of the total disability period, i.e., from April 24,
2006 to June 5, 2006.

In finding that Merritt's total disability had ended, the Board
considered Dr. Edelsohn's report (opining that, as of March
2006, Merritt could return to part-time work); Dr. Kalamchi's
disability slip (placing Merritt on total disability until April
24, 2006); and Dr. Grossinger's disability slip (placing
Merritt on total disability until June 28, 2006). Because Dr.
Grossinger was not Merritt's treating physician, the Board

disregarded his opinion. 6  The Board found that Merritt
was no longer totally disabled, because: (i) Dr. Kalamchi
had noted improvement in Merritt's condition and (ii) Dr.
Edelsohn had opined that Merritt could return to part-time
work in a sedentary position, albeit with restrictions. The
Board found that the effective end date of Merritt's total
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disability status was April 24, 2006 (as per Dr. Kalamchi's
disability slip), because Merritt “[was] permitted to rely on
his treating doctor's no-work orders ... regardless of actual

physical ability or condition.” 7  Merritt does not dispute the
Board's findings regarding total disability on this appeal.
Merritt disputes only the Board's decision with respect to
partial disability.

As earlier noted in his March 2006 report, Dr. Edelsohn
opined that Merritt could return to full-time employment after
a period of “four to six weeks” of part-time work. Based
solely on Dr. Edelsohn's opinion, the Board found that Merritt
was “capable of returning to [full-time] work in a sedentary
capacity, beginning with part[-]time hours and increasing to
full[-]time hours after six weeks.” The Board concluded that
Merritt was “entitled to partial disability compensation at a
rate of $141.95 per week for a period of six weeks following
the termination of total disability,” i.e. until June 5, 2006, but
was “not eligible for partial disability compensation after the

six week period has ended.” 8

*1200  Merritt appealed the Board's decision to the Superior
Court. Merritt claimed that the Board erred in two respects:
(a) by finding that Merritt was entitled to partial disability
benefits for only six weeks, rather than giving conclusive
effect to UPS's admission of liability—contained in UPS's
Letter and reiterated at the Board hearing—that his partial
disability was “on-going;” and (b) by finding that Merritt
would be able to return to full-time employment six weeks
after his total disability period ended, thereby terminating
Merritt's partial disability benefits as of a future date.

Addressing Merritt's first claim, the Superior Court found
that the Letter constituted an amendment to UPS's pre-trial
memorandum. The Court then summarily concluded that
the Board did not abuse its discretion in its treatment and
consideration of the Letter, because by finding Merritt entitled
to partial disability payments for a closed period of six
weeks, the Board gave effect to UPS's “recognition that it was
responsible for partial disability benefits for a limited period

of time.” 9  The Superior Court also rejected Merritt's second
claim of error, holding that 19 Del. C. § 2325 permits the
Board to set a future date as the end date for partial disability
compensation. This appeal followed.

ANALYSIS

[1]  [2]  [3]  On appeal Merritt presents the same two
claims of error. Where the Board's decision is supported
by substantial evidence and is free from legal error, this

Court will affirm. 10  This Court does not, however, weigh
evidence, decide questions of credibility, or make its own
factual findings. It determines only if the evidence is legally

adequate to support the Board's factual findings. 11  Alleged

errors of law, however, are subject to de novo review. 12

Absent errors of law, we review the Board's decision for abuse

of discretion. 13

[4]  Preliminarily, UPS argues that Merritt's first claim of
error was not properly preserved for appeal, for two reasons.
First, UPS contends that the Letter was never made an
exhibit at the Board hearing. That argument is not persuasive.
Although the Letter was not formally introduced as an exhibit
at the Board hearing, the Board referred to the Letter in its
decision and both parties were fully aware of its contents.
Moreover, during the Board hearing UPS's counsel repeatedly
*1201  referred to the Letter and reiterated the admissions

contained therein. 14

Second, UPS argues that Merritt's counsel remained silent
when UPS's counsel described the Letter as an amendment
to UPS's pre-trial memorandum, and never asked the Board
to give the Letter “conclusive, judicial effect.” That argument
must also be rejected. Merritt does not dispute the finding that
the Letter was an amendment to UPS's pre-trial memorandum.
His claim is that the Board failed to give the appropriate
legal effect to UPS's admission of liability in its Letter. It
is undisputed that Merritt's counsel did not specifically ask
the Board to apply Superior Court Civil Rule 36 or to give
“conclusive, judicial effect” to UPS's admission. But, as
discussed below, Merritt was entitled to expect that the Board
would give conclusive effect to UPS's admission, without
his counsel having to make a formal request to that effect.
Accordingly, Merritt is not precluded from claiming that the
Board erroneously failed to give conclusive effect to UPS's

admission. 15

[5]  [6]  We conclude that UPS's admission was the
equivalent of a judicial admission and should therefore
have been given conclusive effect. Voluntary and knowing
concessions of fact made by a party during judicial
proceedings (e.g., statements contained in pleadings,
stipulations, depositions, or testimony; responses to requests
for admissions; counsel's statements to the court) are

termed “judicial admissions.” 16  Here, UPS voluntarily
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and expressly conceded in its Letter to the Board that
Merritt's partial disability was “on-going.” UPS's counsel
reiterated that admission at the Board hearing, and asked
the Board to “enter an order consistent with [the][L]etter.”
In these circumstances, UPS's admission, made during the
administrative proceedings before the Board, merits the same
treatment as a judicial admission.

[7]  [8]  [9]  Although there are no Delaware cases
directly on point, judicial admissions, as distinguished

from evidentiary admissions, 17  are traditionally considered
conclusive *1202  and binding both upon the party against

whom they operate, and upon the court. 18  Consequently,
the Board should have given UPS's admission conclusive
effect. A tribunal may, however, in the exercise of its
discretion, relieve a party from the conclusiveness of its

judicial admissions. 19  That principle is reflected in Board
Rule 14(B), which relevantly provides that the Board
may “disregard any customary rules of evidence and legal
procedures so long as such a disregard does not amount to

an abuse of its discretion.” 20  We must, therefore, decide
whether the Board, by not giving conclusive effect to UPS's
admission, abused its discretion.

The Board referred twice to UPS's admission in its written
decision. The first *1203  reference was in its summary of

the procedural posture of the petition. 21  The second was in
its discussion of Merritt's total disability. The Board relied
on UPS's admission that Merritt had suffered a recurrence

of total disability as of January 11, 2006. 22  Inexplicably,
however, the Board made no reference to that admission when
discussing the issue of partial disability. Nor did the Board
explain why it rejected UPS's admission that Merritt's partial
disability was “ongoing,” and chose instead to conclude (in

reliance upon Dr. Edelsohn's opinion) that Merritt's partial
disability would cease six weeks after the total disability
period ended.

The Board's failure to explain its rejection of UPS's admission
is troubling. Dr. Edelsohn—who was not Merritt's treating
physician and who had examined Merritt only one time—
was the only medical expert witness who opined on the issue

of partial disability. 23  Merritt did not present any medical
expert testimony on this issue. His counsel's decision not to
do so was likely in reliance on the binding effect of UPS's

judicial admission, 24  which was facially inconsistent with

Dr. Edelsohn's opinion. 25

In these circumstances, we must conclude that the Board
abused its discretion by disregarding UPS's admission that
Merritt's partial disability was “on-going,” and by setting a
six week end date to Merritt's entitlement to partial disability
benefits. Given our disposition of Merritt's first claim, we do
not reach the issue of whether the Board may set a future date
as the end date for partial disability benefits.

*1204  CONCLUSION

For the foregoing reasons, the judgment of the Superior Court
is reversed with instructions to remand the case to the Board
for a new determination regarding Merritt's entitlement to
partial disability compensation, and the amount thereof.

All Citations

956 A.2d 1196

Footnotes

1 The facts are summarized from the decisions below: Merritt v. United Parcel Service, C.A. No. 06A–06–
016, 2007 WL 1651961 (Del.Super.Ct., May 31, 2007), at 1–2 (the “Superior Court Decision”); Merritt v.
United Parcel Service, IAB Hearing No. 1269872 (June 6, 2006), at 4, 6 (the “Board Decision”).

2 Dr. Kalamchi also noted “excellent relief of left leg pain, minimal residual numbness, and dramatic
improvement in bowel and bladder function” and that Merritt “could walk without aid or limp.” Board Decision,
at 15.
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3 Dr. Edelsohn's report was dated March 10, 2006. Dr. Edelsohn also prepared a Physical Capabilities Form,
dated March 13, 2006.

4 Dr. Grossinger did not review Dr. Kalamchi's March 2, 2006 notes in making his diagnosis. Merritt was
scheduled to see Dr. Grossinger again on May 8, 2006, four days after the Board hearing.

5 (Italics added). Merritt's counsel was copied with the Letter.

6 Board Decision, at 16, 18 (citing Delhaize America, Inc. v. Baker, 2005 WL 2219227, at *1 (Del.Supr.) (holding
that “if a claimant is instructed by his treating physician that he or she is not to perform any work, the claimant
will be deemed to be totally disabled during the period of the doctor's order.”)) (emphasis added to “treating”).

7 Id. at 16 (citing Gilliard–Belfast v. Wendy's, Inc., 754 A.2d 251, 254 (Del.2000)).

8 Because the hearing was held on May 4, 2006, and the Board issued its decision on June 2, 2006, the Board
effectively pre-set a future date for Merritt's partial disability to terminate.

9 Superior Court Decision, at 21 (emphasis added). In so concluding, the Superior Court focused on the first
part of UPS's admission regarding partial liability (UPS “[a]dmits temporary partial liability disability benefits”)
but disregarded the second part of that admission (UPS admits liability “from March 8, 2006 to the present
and ongoing ”) (emphasis added). Under 19 Del. C. § 2325, compensation for partial disability is by definition
“temporary.” Section 2325 states that the compensation for partial disability “shall be paid during the period
of such partial disability for work, not, however, beyond 300 weeks.” (emphasis added).

10 General Motors v. Freeman, 164 A.2d 686, 688 (Del.1960); Histed v. E.I. DuPont DeNemours & Co.,
621 A.2d 340, 342 (Del.1993). Substantial evidence is evidence that a reasonable person might accept as

adequate to support a conclusion. Oceanport Ind., Inc. v. Wilmington Stevedores, Inc., 636 A.2d 892, 899
(Del.1994).

11 Johnson v. Chrysler Corp., 213 A.2d 64, 66–67 (Del.1965); 29 Del. C. § 10142(d).

12 Darnell v. BOC Group Inc., 2001 WL 879911, at *3 (Del.Super.) aff'd, 2002 WL 370289 (Del.Supr.); West
v. Wal–Mart, Inc., 2006 WL 1148759, at *2 (Del.Super.).

13 Glanden v. Land Prep, Inc., 918 A.2d 1098, 1100 (Del.2007); Firestone Tire & Rubber Co. v. Adams, 541
A.2d 567, 570 (Del.1988).

14 UPS's counsel made the following references to the Letter in her opening statement: “[W]e did amend the
pre-trial to admit that there was a recurrence of total disability or ongoing disability[.] [ ... ] [W]e are going
to ask that you enter an order consistent with my letter of April 4th, 2006 in which [Merritt's] temporary total
disability benefits are terminated effective March 8th, 2006 with temporary partial disability benefits at the
rate of $75 per week beginning March 8, 2006[.] [T]hank you.” UPS's counsel also referred to the Letter in
her closing remarks, and stated “we picked $75 a week [because] we thought it was a fair figure [.] [T]he
Board may feel something else is fair[.]” See Superior Court Decision, at 20.

15 See Supr. Ct. R. 8 (“Only questions fairly presented to the trial court may be presented for review; provided,
however, that when the interests of justice so require, the Court may consider and determine any question
not so presented.”).
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16 See, e.g., AT & T Corp. v. Lillis, 953 A.2d 241, 257 (Del.Supr.2008) (discussing the scope of judicial

admissions by counsel); Keller v. United States, 58 F.3d 1194, 1199 n. 8 (7th Cir.1995) ( “Judicial
admissions are formal concessions in the pleadings, or stipulations by a party or its counsel, that are binding
upon the party making them.”); Kopacz v. Day Kimball Hosp. of Windham County, Inc., 64 Conn.App. 263,
779 A.2d 862, 867 (2001) (“Judicial admissions are voluntary and knowing concessions of fact by a party or

a party's attorney occurring during judicial proceedings.”); John B. Conomos, Inc. v. Sun Co., Inc. (R & M),
831 A.2d 696, 712 (Pa.Super.2003) (“Statements of fact by one party in pleadings, stipulations, testimony,
and the like, made for that party's benefit, are termed judicial admissions.”).

17 See, e.g., Tianti v. William Raveis Real Estate, Inc., 231 Conn. 690, 651 A.2d 1286, 1289 n. 6 (1995)
(“[J]udicial admissions are conclusive on the trier of fact, whereas evidentiary admissions are only evidence

to be accepted or rejected by the trier.”); Keller v. United States, 58 F.3d at 1199 n. 8 (“A judicial admission
is conclusive, unless the court allows it to be withdrawn; ordinary evidentiary admissions, in contrast, may
be controverted or explained by the party.”).

18 See, e.g., Airco Indus. Gases, Inc. v. Teamsters Health and Welfare Pension Fund, 850 F.2d 1028, 1036–
37 (3d Cir.1988) (“A judicial admission, deliberately drafted by counsel for the express purpose of limiting or
defining the facts in issue, is traditionally regarded as conclusive [ ... ] Th[e] [judicial] admission is not merely
another layer of evidence, upon which the district court can superimpose its own assessment of weight and
validity. It is, to the contrary, an unassailable statement of fact that narrows the triable issues in the case”);

Conomos v. Sun, 831 A.2d at 712–13 (“If there is some support in the record for the truth of an averment,
the trial court abuses its discretion if it disregards the [judicial] admission. Such averments are binding on a
party whether admitted by counsel or the client.”) (internal citations omitted).

19 See, e.g., AT & T Corp. v. Lillis, 953 A.2d 241, 251 (Del.Supr.2008); Mamudovski v. BIC Corp., 78
Conn.App. 715, 829 A.2d 47, 56 (2003) (“A party is bound by a judicial admission unless the court, in the
exercise of a reasonable discretion, allows the admission to be withdrawn, explained or modified.”) (citing
Hirsch v. Thrall, 148 Conn. 202, 169 A.2d 271, 273 (1961)); Schneider v. Chavez–Munoz, 9 Neb.App. 579,
616 N.W.2d 46, 57 (2000) (“A judicial admission is ordinarily final and conclusive upon the party by whom
it was made, unless the trial court, in the exercise of judicial discretion, timely relieves the party from that

consequence.”) (citing Kipf v. Bitner, 150 Neb. 155, 33 N.W.2d 518, 519 (1948)); MacDonald v. General
Motors Corp., 110 F.3d 337, 340 (6th Cir.1997) (“[C]onsiderations of fairness and the policy of encouraging
judicial admissions require that trial judges be given broad discretion to relieve parties from the consequences
of judicial admissions in appropriate cases.”) (citing United States v. Belculfine, 527 F.2d 941, 944 (1st

Cir.1975)); L.P. Larson, Jr., Co. v. Wm. Wrigley, Jr., Co., 253 F. 914, 917–18 (7th Cir.1918) (“Undoubtedly
a litigant has no cause for complaint if the court accepts his solemn and sworn admissions in pleadings
and testimony as true. But we must reject the contention that his adversary has the right to compel the
court to do so. [ ... ] [Appellant] may have relied on the stipulation of fact in bill and counterclaim to save
hunting up and bringing in witnesses of wrongful sales. [ ... ] In such a situation, ... [the appellee] should be
left within the knot of his averments in pleadings and admissions in testimony, unless the court can find an
absolute demonstration from other evidence in the case or from facts within judicial notice ... that under no
circumstances could the averments and admissions be true.”). See also Superior Court Civil Rule 36(b), which
governs requests for admissions and their effects, and which expressly states that “[a]ny matter admitted
under this rule is conclusively established unless the Court on motion permits withdrawal or amendment of
the admission.”
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20 Board Rule 14(B) (emphasis added). The Board's discretion in considering party admissions is further
emphasized by Board Rule 9(B) which departs from its judicial counterparts in providing that the Board “may
make an order which recites the action taken at the [pre-trial] conference ... and which limits the issues for
hearing to those not disposed of by admissions or agreements of counsel.” (emphasis added). No such order
was entered here. See Super. Ct. Civ. R. 16(e) and Fed.R.Civ.P. 16(d), which mandate that a pre-trial order
be entered.

21 The Board noted: “In an April 4, 2006 letter to the Board, the Employer admitted to a period of total
disability from January 11, 2006 (date of second surgery) through March 8, 2006 (date of defense medical
examination). The Employer also admitted to an obligation to pay temporary partial disability from March 8,
2006 ‘to the present and on-going at a rate of $75 per week.’ ” Board Decision, at 2.

22 The Board held: “[T]he [total] disability period begins on January 11, 2006, the date of Claimant's surgery.
Claimant was clearly totally disabled from work at that time; in fact, the Employer admitted this in its April 4
letter to the Department of Labor.” Board Decision, at 17.

23 The evidence that was before the Board consisted of Dr. Edelsohn's deposition, Dr. Grossinger's deposition,
Merritt's testimony at the Board hearing, and Langrehr's testimony at the Board hearing. Dr. Kalamchi's
deposition was not taken, apparently due to cost-related considerations.

24 Merritt argues that “reliance on the amendment to the pretrial memorandum and subsequent trial admission
may have altered Mr. Merritt and his trial counsel's strategy at the hearing. Had they known there was a
possibility that the Board would ignore the amendment to the pretrial memorandum they may have chosen
to have another medical expert testify or to challenge the results of the Labor Market Survey [prepared by
UPS's vocational specialist] through vocational testimony of their own. However, thinking that the worst case
scenario at trial was ongoing partial disability at $75 weekly, the added expense of further medical and/or
vocational testimony likely did not make financial sense.”

25 See Reynolds Aluminum Bldg. Prod. Co. v. Leonard, 395 Mass. 255, 480 N.E.2d 1, 6 (1985) (holding
that defendants, who had made several requests for admissions to which plaintiffs never responded, “were
prejudiced by the judge's failure to explain his actions concerning the admissions, where the judge found as
fact a matter directly contrary to one admission. [ ... ] The judge may not simply decide that he finds other

evidence relating to the admitted matter more credible than the admission.”) (citing Brook Village North
Assocs. v. General Elec. Co., 686 F.2d 66, 71 (1st Cir.1982)). See also MOORE'S FEDERAL PRACTICE,
§ 36.03[2] (3d ed.2003) (any admission that is not amended or withdrawn cannot be “ignored by the court
even if the party against whom it is directed offers more credible evidence.”).

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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INDUSTRIAL ACCIDENT BOARD 
 

PRETRIAL MEMORANDUM 

 

1.   PETITIONER: Claimant  Employer  Carrier/TPA  

2.   BASIS FOR PETITION AND/OR BENEFITS SOUGHT:    

  
 

a. Acknowledgment of accident / injury / condition………………………………………………………………..  
  

b. Acknowledgment of new body part / injury / condition……………………………………………………..  
  

c. Deficiency related to Agreement and/or Final Receipt (specify in #13 / #14)……………………...  
  

d. Payment of past medical expenses……………………………………………………………………………………..  
  

e. Authorization / approval of ongoing and/or proposed future medical treatment………………  
  

f. Total disability……………………………………………………………………………………………………………………  
  

g. Partial disability…………………………………………………………………………………………………………………  
  

h. Permanent impairment……………………………………………………………………………………………………..  
  

i. Disfigurement……………………………………………………………………………………………………………………  
  

j. Utilization Review appeal…………………………………………………………………………………………………..  
  

k. Review and modification of Agreement and/or benefit(s) (specify in #13 / #14)………………...  
  

l. Commutation of compensation………………………………………………………………………………….........  
  

m. Second injury compensation from the Workers’ Compensation Fund………………………………..  
  

n. Compensation for dependents of deceased employee……………………………………………….........  
  

 

o. Any other relief subject to the jurisdiction of the Board (specify in #13 / #14)…………………...  

3.  
 

CLAIMANT ALSO SEEKS:  
 

 

a. Transportation expenses / mileage…………………………………………………………………………….........  

 
 

b. Medical witness fees………………………………………………………………………………………………………….  

 
 

c. Attorney’s fees…………………………………………………………………………………………………………………..  

4. 
 

CLAIMANT ALLEGES THE FOLLOWING:  
 

 

a. Claimant was involved in an industrial accident resulting in injury…………………………………………  

 
 

i. Date of accident:_____________________ 
 

 

ii. List all body parts and, to extent known, nature of injuries and diagnoses related to accident: 
________________________________________________________________  

 
 

b. Claimant sustained a cumulative detrimental effect injury……………………………………………………  

 
 

i. Manifestation date: 
 

 

ii. Date Claimant knew of potential relationship to employment: 
 

 

iii. List all body parts / injuries / diagnoses related to CDE injury: 
_______________________________________________________________ 

 
 

c. Claimant contracted an occupational disease  

 
 

i. Manifestation date: 
 

 

ii. Date Claimant knew of potential relationship to employment: 
 

 

iii. List all body parts / injuries / diagnoses related to disease: 
_______________________________________________________________ 

CLAIMANT  I.A.B. NO.  

  

EMPLOYER       CARRIER/TPA  



5. Employer has acknowledged the following work-related injuries / conditions / illnesses:  
 

6. Average Weekly Wage at time of accident: _____________ 
a. Compensation Rate for benefits now sought: __________ 
b. If average weekly wage is allegedly calculated based on contracted hours or salary, please  

identify herein: _______________________________________________________________ 
7. TOTAL DISABILITY:  Identify all periods for which total disability is sought under Section 2324  

(Please specify beginning and, where appropriate, end dates for claimed periods of disability): 
 

8. PARTIAL DISABILITY:  Identify all periods for which partial disability is sought under Section 2325  
(Please specify beginning and, where appropriate, end dates for claimed periods of disability): 
 

a. Partial disability rate sought: _______________ 
b. Basis for partial rate sought: _______________ 

i. Current employment ___ 
ii. Labor Market Survey ___ 

iii. Other (specify): __________________________________________________________ 
9. PERMANENT DISABILITY:  If petition is to evaluate permanency under Section 2326, complete the following: 

a. Doctor who evaluated permanent impairment: ______________________ 
i. Part of body evaluated: _____________Impairment %: _______ 

ii. Part of body evaluated: _____________Impairment %: _______ 
iii. Part of body evaluated: _____________ Impairment %: ______ 

b. Doctor who evaluated permanent impairment: ___________________________________ 
i. Part of body evaluated: _____________ Impairment %: ______ 

ii. Part of body evaluated: _____________ Impairment %: ______ 
iii. Part of body evaluated: _____________ Impairment %: ______ 

c. If body part is not a scheduled loss, then identify the alleged maximum number of weeks sought: 
____________________________________________________________________________ 

10. DISFIGUREMENT: If petition seeks compensation for disfigurement, provide description of such, to include 
location, type (e.g., scarring), significant features of alleged disfigurement, and number of weeks sought: 
 

11. Employer:  Check any of the following that may apply with respect to the pending petition: 
 a. Claimant was not involved in an industrial accident……………………………………………………………  
 b.  Alleged accident did not arise “out of” and / or “in the course of” claimant’s employment…  
 c.  Claimant or someone on Claimant’s behalf failed to give notice to the Employer of the  

injury within 90 days after the accident……………………………………………………………………………… 
 

 d.  Claimant’s injuries and / or treatment are not causally related to the accident…………………..  
 e. Some or all of the work related injuries, if any, have resolved and returned to  

pre-accident baseline………………………………………………………………………………………………………… 
 

 

 

 

 



 f. Forfeiture………………………………………………………………………………………………………………………….  
 g. Claimant refused to submit to an examination required by Section 2343(a)………………………  
 h. Claimant has not sustained a compensable disease within the meaning of the Workers’ 

Compensation Law…………………………………………………………………………………………………………. 
 

 i. The claim is barred by the statute of limitations………………………………………………………………  
 j. Claimant has a pre-existing condition………………………………………………………………………………  
 k. Claimant has a new / subsequent accident and / or injury……………………………………………….  
 l. Displaced Worker Doctrine does not apply………………………………………………………………………  
 m. Compensation Rate is disputed……………………………………………………………………………………….  
 n. Claimant has not sustained any cumulative detrimental effect which is compensable  

within the meaning of the Workers’ Compensation Law…………………………………………………. 
 

 o. Another employer and / or carrier is liable for some or all of the benefits now alleged…….  
12. Workers’ Compensation Fund is entitled to reimbursement pursuant to 19 Del. C. § 2347…………  

 
13. Employer / Carrier / TPA:  State any other contentions not as yet set forth: 

 
14. Claimant:  State any other contentions not as yet set forth: 

 
15. Workers’ Compensation Fund:  State any other contentions not as yet set forth: 

 

 

 



 
16. Expected witnesses: 

DATED: INDUSTRIAL ACCIDENT BOARD: 

 

Submit to: DOL_DIA_WC_PTM@delaware.gov 

CLAIMANT  EMPLOYER / CARRIER / TPA 
 

   

   

   

   

   

 
 
 
 
Pursuant to § 2301B(a)(4) Party consents to a Hearing 

Officer:               YES  ☐               NO☐ 

  
 
 
 
Pursuant to § 2301B(a)(4) Party consents to a 

Hearing Officer:             ☐  YES          ☐   NO 
 

Anticipated time to present party’s case: 
 

 

Anticipated time to present party’s case: 
   
 

 

Party needs interpreter for following language(s): 
 

 

 

Party needs interpreter for following language(s): 
   
 

Asks interpreter be provided:       ☐   YES         ☐   NO 
  

Asks interpreter be provided:      ☐    YES         ☐ NO 
   
   

ATTORNEY FOR CLAIMANT  ATTORNEY FOR EMPLOYER / CARRIER / TPA 
 WCF  

   

   

   

   

  

Pursuant to § 2301B(a)(4) Party consents to a 

Hearing Officer:           ☐    YES         ☐  NO 

 

 
 
 

Anticipated time to present party’s case: 
 

   

   
   

 ATTORNEY FOR THE FUND 
 

 

   

Date and time for Hearing:  Any party anticipate all-day Hearing:  

Intent to use any movie, video or still picture: YES  ☐    NO☐ 

Party agrees available for viewing upon request: 

Intent to use any movie, video or still picture: YES  ☐    NO☐ 

Party agrees available for viewing upon request: 

mailto:DOL_DIA_WC_PTM@delaware.gov


Rule No. 9 
 

Pre-Trial Scheduling Conference and Pre-Trial Memorandum 
 
(A) Pre-Trial Scheduling Conference 

 
(1) In any action, including remands, a pre-trial scheduling conference shall be 

held. The Department shall designate an employee to arrange the time and date for the 
pre-trial conference. The designated employee will have discretionary power to re- 
schedule the pre-trial scheduling conference, if necessary. The employee designated 
by the Department in accord with this Rule shall be responsible for noticing such pre-
trial scheduling conference. 

 
(2) The pre-trial scheduling conference shall be held on a date not later than 30 

days after the date of the issuance of proper notice of a pre-trial scheduling conference 
regarding the petition at issue. The designated employee of the Department may 
grant a continuance of the pre-trial scheduling conference. 

 

(3) Such pre-trial scheduling conference may be held telephonically or by email, 
unless a party is unrepresented by counsel, in which case, the pre-trial scheduling 
conference shall be held at the Department of Labor offices servicing the county where 
the accident occurred. 

 

(4) The Department shall set a date and time for the hearing on the issues that 
are the subject of the petition, subject to the provisions of 19 Del.C. §2348. 

 

(B) Pre-Trial Memorandum 
 

(1) In any action, including remands, a joint Pre-Trial Memorandum shall be 
completed by the parties and filed with the Department. 

 

(2) At the time the Department issues the notice of pre-trial scheduling 
conference, the Department will send an original Pre-Trial Memorandum form with the 
notice of the pre-trial scheduling conference to counsel for petitioner. Petitioner’s 
counsel shall complete the form and send it to respondent’s counsel. Respondent’s 
counsel shall complete respondent’s portion and return it to petitioner’s counsel who 
shall file it with the Department and send a copy to respondent’s counsel. Should any 
party be unrepresented, the Pre-Trial Memorandum shall be completed by that party. 

 
(3) In the event the Pre-Trial Memorandum has not been filed with the 

Department before the pre-trial scheduling conference or within the time specified in 
the notice provided by the Department, either party may file a motion pursuant to Rule 



8 seeking an Order from the Board to compel the opposing party to complete and/or 
file a completed Pre-Trial Memorandum by a date certain. 

 
(4) Any party may object to any matter in the Pre-Trial Memorandum. If the 

parties cannot agree to resolve the objection, any party may file a motion in accordance 
with Rule 8. The basis for an objection may include, but is not limited to, that an item in 
the Pre-Trial Memorandum is not permitted, or that a matter stated in the Pre-Trial 
Memorandum should be dismissed, altered, supplemented or filed as another petition 
under Rule 26. 

 
 
(C) The Pre-Trial Memorandum shall contain: 

 
(1) names (and, if requested, the addresses) of prospective medical and lay 

witnesses; 
(2) a complete statement of what the petitioner seeks and alleges. When a 

claimant seeks an order for payment of medical expenses either by petition or when 
raised as an issue at the pre-trial hearing or in the Pre-Trial Memorandum on the 
employer’s petition, copies of the bills shall be provided to counsel with the petition or 
at least 30 days before the hearing; (c) a complete statement of defenses to be used 
by the opposing party; 

 
(3) a complete statement of defenses to be used by the opposing party; 

 
(4) a copy of the medical report upon which a petition for benefits under 19 

Del.C. §2326 is based shall be provided; 
 

(5) a clear statement of the basis for a petition under 19 Del.C. §2347; 
 

(6) notice of the intent to use any movie, video or still picture and either a copy 
of the same or information as to where the same may be viewed; 

 
(7) an accurate estimate of the time necessary for hearing. This requirement 

includes an ongoing responsibility to update to Board as to any changes in the 
estimated trial time that may arise before hearing. 

 
(D) Amendments: 

 
(1) Either party may modify a Pre-Trial Memorandum at any time prior to thirty 

(30) days before the hearing. Amending the Pre-Trial Memorandum by written notice to 
the opposing party and the designated employee of the Department of Labor may be 
made in accord with this Rule. If a party objects to an amendment, the party requesting 
relief shall file a motion in accord with Rule 8. (b) If the thirtieth day prior to a hearing 
falls on a weekend or legal holiday, the last day to amend the Pre-Trial Memorandum 
shall be the next business day following that date. 

 



(2) If the thirtieth day prior to a hearing falls on a weekend or legal holiday, the 
last day to amend the Pre-Trial Memorandum shall be the next business day following 
that date. (d) Notice of any modification to the Pre-Trial Memorandum shall be sent to 
the opposing counsel or unrepresented party in the same manner and on the same day 
as it is submitted to the Department. 

 
(3) Should a party wish to amend the Pre-Trial Memorandum to list additional 

witnesses, the party shall provide the names (and, if requested, the addresses) of such 
witnesses. 

 
(4) Notice of any modification to the Pre-Trial Memorandum shall be sent to 

the opposing counsel or unrepresented party in the same manner and on the same 
day as it is submitted to the Department. 

(5) The thirty-day notice requirement regarding amendments to the Pre-
Trial Memorandum may be waived or modified by consent of the parties upon 
written stipulation, or by the Board upon written motion pursuant to Rule 8. 

 
(6) The designated employee of the Department of Labor will review the Pre-

Trial Memorandum, note a time and date for the hearing, sign the form and send 
copies of the completed Pre-Trial Memorandum to the Parties. Such Pre-Trial 
Memorandum controls the subsequent course of the action unless amended by the 
Board to prevent manifest injustice. 

 
(7) Parties are responsible for arranging the appearance of noticed 

witnesses including the issuance of any subpoenas and the sending of notices of 
date and place of the hearing as well as the scheduled time of that witness' 
testimony. 
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MEMORANDUM OPINION

KARSNITZ, J.

*1  Appellant, Ida Warren (“Warren” or “Claimant”) suffered
injuries to both her upper extremities while working
for Appellee, Amstead Industries, Inc. (“Employer”). She
received a variety of workers' compensation benefits
provided pursuant to 19 Del. C. Chapter 23. She was paid total
disability benefits for many years. In 2017, Employer filed its
last petition to review and terminate Claimant's total disability
benefits. In 2018, the Industrial Accident Board (the “Board”)
granted Employer's petition and Claimant has appealed.

Claimant raises three issues on appeal. The first issue is did
the Board committed legal error by considering if Claimant
had retired and removed herself from the work marketplace.
Alternatively Warren claims if the retirement issue was

properly before the Board, the Board erred as a matter of law
and abused its discretion in finding that she retired. Finally
Warren alleges the Board erred by admitting certain testimony
of Barbara Stevenson, Employer's vocational rehabilitation
expert, and a related requests for sanctions.

In my opinion, Employer did not properly plead the retirement
issue and it was not fairly before the Board. I reverse the
Board's decision and remand the case for further proceedings
consistent with my opinion. Because of my decision as to the
first issue, I would normally consider the second and third
issues moot. However, I have addressed each of these issues
briefly in the hope that my comments will be helpful to the
parties.

Standard of Review

The standard of review by this Court of decisions of the
Industrial Accident Board is well trodden ground. This Court
gives factual decisions of the Board substantial deference
and will reverse only if they are not supported by substantial

evidence. 1  This Court provides plenary review of legal

issues. 2

Facts

*2  The parties agree as to relevant facts. Claimant worked
for Employer for a number of years and while employed she
sustained injuries to both her upper extremities and shoulders.
She received worker's compensation total disability benefits

pursuant to an agreement 3  with Employer from October 30,
2010 until those benefits were terminated by Order of the
Industrial Accident Board dated July 23, 2018, and from
which this appeal was filed.

I find it relevant that Employer filed similar petitions in 2011,
2013 and 2015, all of which were either denied or withdrawn.
Employer filed its fourth petition in 2017. The Industrial
Accident Board recited that the petition of the Employer
alleged “... that Claimant was physically capable of returning
to work; and therefore, no longer entitled to total disability

benefits.” 4  The petition itself is a form provided by the
Industrial Accident Board upon which Employer checked the
following two parts:

“Claimant is physically able to return to work

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0497748599&originatingDoc=I931155c066a311e99403c5c1b41b53c0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
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Other - Ida Warren is hereby notified to look for work in

the open labor market.” 5

In the ordinary course of worker's compensation litigation,
the parties completed a pretrial memorandum on a Board
form. The form is also a “check the box” document. Here, and

relevant to the total disability issue, 6  Employer checked the
following:

“12 d. Claimant's current injuries are not causally related
to a work accident

e. The period of total disability is not as alleged

f. The period of partial disability is not as alleged

m. Displaced Worker Doctrine does not apply

Paragraph 13 of the Board's form provides a place for
the Employer to state any other defense upon which it
relies. Employer made three entries in this section, none of
which addressed the retirement issue. Neither party mentions
retirement in the petition or the pretrial memorandum. As
allowed by Board rules, Employer amended its portion of
the Pretrial Memorandum prior to the hearing, but did not
mention the retirement issue.

In preparing for the Board hearing, Claimant took the
depositions of Richard DuShuttle, M.D. and Jeffrey Meyers,
M.D. Both testified generally concerning medical issues. In
addition, Employer asked Dr. DuShuttle about a portion of
an office note dating back to 2013 in which Dr. DuShuttle
stated Claimant told him she was retired. Employer also
asked Dr. Meyers about Dr. DuShuttle's note; Dr. Meyers
confirmed the note as part of the medical record. Employer
also presented evidence from an occupational therapist, Neil
Taylor. Taylor mentioned in his testimony that Claimant had
said she intended to retire at an age which she now had
reached.

The Board hearing was held over two days separated by
several months. In the time between the two days of
Board hearings counsel communicated about the case. The
communications included a letter dated February 18, 2018
from Employer's counsel to Claimant's counsel in which she
stated:

“In this case, based on the evidence to date, I think there
is a good chance that the Board will find that your client

is now living a retirement lifestyle and that she is therefore

not entitled to any partial benefits” 7

Neither party made the “retirement” argument until
Employer's closing argument. Claimant timely objected
asserting it had not been fairly raised. The Board implicitly
overruled Claimant's objection, since it decided the case on
the retirement issue. In its decision the Board stated:

*3  “The primary issue in this case is whether or not

Claimant voluntarily retired or resigned from Employer” 8

The parties spent considerable time and effort reciting
facts and discussing legal questions in addressing the third
issue. Claimant contends she was not provided portions of
Ms. Stevenson's reports and that Ms. Stevenson committed
perjury in her testimony. I find the issues surrounding Ms.
Stevenson moot and will address them only briefly in my
analysis.

Analysis

1. Was The Retirement Issue Properly Before the Board?

Delaware law allows an Employer paying total disability
payments to challenge continuing payments by filing a
Petition for Review. Petitions for Review are common and
typically rely upon claims that a Claimant is no longer
disabled. In the alternative, if any disability has diminished
to the point a Claimant has the ability to work, Petitions
for Review will focus upon both the physical and other
abilities of the Claimant, and what employment opportunities
are available to Claimant considering any residual physical
limitations. Delaware law also requires a Claimant who has

the ability to work seek employment. 9  The requirement for
work can implicate a claimant's decision to retire. Simply put,
if a claimant is able to work and decides to retire, she is no

longer entitled to receive disability payments. 10  Claimant's
retirement status is fair game for an Employer. In this case
Employer failed to plead or otherwise give notice to Claimant
of the retirement issue which was, according to the Board
itself, the primary issue.

Industrial Accident Board Rule 9(A)(4) states that hearings
shall be held “...on the issues that are subject to the
petition.” IAB Rule 9(B)(5)(b) also requires the Pretrial
Memorandum to contain “...a complete statement of what
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the petitioner seeks and alleges ...” and “...a clear statement
of the basis for the petition.” Not surprisingly, case law
explains that the Board rules are to provide for “more
efficient administration of justice...” and “...the prevention of

surprise.” 11

The designers of the workers' compensation system sought
simplicity, but all hearing processes must provide fair notice
of important, and certainly primary, issues to be litigated.
Fundamental concepts of due process require as much.

Employer does not dispute that retirement was not mentioned
in any of the pretrial documents. Employer's argument has
several components.

First, it asserts that the retirement issue is derivative to the
general claim that Claimant was no longer disabled and
no longer entitled to disability benefits. Second, Employer
argues that Claimant should have known retirement was
an issue as it was mentioned at several depositions, in the
testimony of Employer's occupational therapist, and Claimant
even addressed questions concerning the retirement issue to
these witnesses. Third, Employer argues that, to the extent
there was any ambiguity, it was dispelled by Employer's
counsel's letter, which specifically raised the issue and cured
any procedural problem. I disagree with these contentions.

*4  In my opinion, the primary issue in any case must
be directly raised in the pleadings. Raising the issue by
implication is insufficient. Board Rules provide several steps
for either party to provide notice of their claims. Employer's
presenting the allegation in its closing argument is much too
late.

Employer cites Yellow Freight System, Inc. v. Barns 12  in
support of its position, in which the roles of claimant
and employer were reversed. In Yellow Freight employer
claimed that claimant raised a legal issue for the first
time at the hearing in the case. The Court in Yellow
Freight found that employer should have been familiar with
claimant's argument, and refused to impose a hyper-technical
interpretation of Board rules. This case is distinguishable
from Yellow Freight in that, here, the retirement allegation at
issue was the primary claim, and an interpretation of Board
Rules requiring it to be articulated in pleadings is not-hyper
technical, but based upon the Board Rules' express terms.
Thus I find Yellow Freight inapposite.

Had Employer been as clear in its pleadings as it was in
counsel's letter of February 28, 2018 (in which she expressly
raised the issue), the result in this appeal would have been
different. That letter came after the first day of the hearing,
after Employer had rested its case, and after depositions had
been completed. The express articulation of the retirement
issue came too late.

I also reject the claim that Claimant should have divined the
issue from the general claims. This claim of Employer asks
too much and gives too little.

In my opinion, as a result of the lack of notice the parties
failed to appropriately develop the retirement issue. I cannot
discern the Board's thinking on this procedural issue as the
Board never addressed it.

2. Did the Board Properly
Determine the Retirement Issue?

Claimant contends the Board made findings inconsistent
with the evidence and not supported by substantial evidence
concerning retirement. Claimant discusses in her argument
distinctions between testimony and the Board findings. The
discussion illustrates to me the failure to develop the record as
to the retirement issue. Given my decision on the first issue,
I do not need to address these contentions.

3. Issues Concerning Barbara Stevenson's Testimony.

The parties spent considerable effort exploring why certain
parts of Ms. Stevenson's reports were not initially supplied to
Claimant, and her testimony concerning these missing parts.
Claimant correctly contends the missing parts would have
provided fruitful grounds to cross-examine Ms. Stevenson. I
note that none of these issues, facts or questions relate to the
primary issue of retirement. Claimant further alleges that Ms.
Stevenson committed perjury, and Employer's counsel ethical
violations. I disagree and believe the Industrial Accident
Board correctly resolved these issues. Briefly, I believe the
record shows Ms. Stevenson was honestly confused by certain
questions. In my opinion, the Board correctly allowed Ms.
Stevenson's testimony and rejected the claims for sanctions.

I address these claims because they were accompanied by
heated rhetoric by counsel, and an uncivil comment by
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Employer's counsel. Although I understand emotion in the
throes of a contentious case, I expect better.

Remedy

*5  Claimant asks me to remand this case for decision
by the Board, without considering the retirement issue, on
the existing record. I decline to do so for several reasons.
Claimant's position is inconsistent with her claim that the lack
of notice resulted in her not having the opportunity to fully
develop the record. I also think it would be unfair at this stage
to deny Employer the opportunity to argue the retirement
issue. Both parties now have more than adequate notice of it,
and the opportunity to present whatever additional evidence
they decide appropriate. Thus a full hearing on all issues
should be held by the Board.

Finally, Claimant has prevailed on one of the three arguments
she raised and is claiming fees for this appeal. I am directing
Claimant to provide to me, within twenty days of this Order,
an affidavit providing a detailed breakdown of the time spent
on the three issues, as well as a letter outlining whether I
should award fees only for the issue upon which Claimant

prevailed, or all issues. 13  Employer shall provide its response
within twenty days, and Claimant shall reply within ten days
thereafter.

I am entering this opinion as my Order.

All Citations

Not Reported in Atl. Rptr., 2019 WL 1780799
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means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. The
standard of review requires the reviewing court to search the entire record to determine whether, on the basis
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7 See D.I. 14, page B930
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